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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F113844

LU ANN BENSON, EMPLOYEE CLAIMANT

COOPER ENGINEERED PRODUCTS, 

SELF-INSURED EMPLOYER RESPONDENT

CROCKETT ADJUSTMENT, TPA RESPONDENT

OPINION FILED SEPTEMBER 9, 2005

Hearing held June 14, 2005, before the HONORABLE DALE DOUTHIT, Administrative

Law Judge, at El Dorado, Union County, Arkansas.

Claimant represented by HONORABLE F. MATTISON THOMAS, III, Attorney at Law,

El Dorado, Arkansas.

Respondent represented by HONORABLE NORWOOD PHILLIPS, Attorney at Law,      

El Dorado, Arkansas.

STATEMENT OF THE CASE

On June 14, 2005, the above-captioned claim came on for a hearing in El

Dorado, Arkansas.  A prehearing conference was conducted on May 11, 2005, and a

Prehearing Order was entered on May 12, 2005.  A copy of the May 12, 2005 Prehearing

Order has been marked as Commission Exhibit No. 1, and made a part of the record

herein, without objection.
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At the hearing the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee/employer/carrier relationship existed at all

relevant times, including November 14, 2001.

3) The claimant’s average weekly wage was $833.20,

entitling her to the maximum temporary total disability

and permanent partial disability rates allowed at the time

of the injury.

4) The claimant sustained a compensable shoulder injury on

November 14, 2001, for which some benefits have been

paid.

At the June 14, 2005 hearing, the parties agreed the following issues would be

presented for determination.

1) Whether the claimant sustained a compensable neck

injury on November 14, 2001, and if overcome, to what

extent she is entitled to associated medical benefits.

2) Whether the claimant is entitled to additional temporary

total disability benefits in connection with her November

14, 2001 compensable shoulder injury, plus attorney fees.

3) Whether the claimant is entitled to additional medical

benefits in connection with her November 14, 2001

compensable shoulder injury.

Claimant contends she is entitled to additional temporary total disability
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benefits for the period August 27, 2003 through October 27, 2003, in connection with her

November 14, 2001 compensable shoulder injury, plus attorney fees.  The claimant

contends she is entitled to additional medical benefits in connection with her November

14, 2001 compensable shoulder injury.  Claimant further contends she sustained a

compensable neck injury on November 14, 2001, for which she is entitled to all

associated medical treatment.

Respondents contend the claimant is not entitled to any additional temporary

total disability, or medical benefits, in connection with her November 14, 2001

compensable shoulder injury.  In the alternative, the respondents contend that the

period of temporary total disability requested by the claimant was actually related to

the claimant’s thyroid surgery. Respondents further contend the claimant did not

sustain a compensable neck injury on November 14, 2001.  Respondents contend that,

should any benefits be awarded, they are entitled to an offset pursuant to A.C.A. §11-9-

411.

DISCUSSION

On November 14, 2001, the claimant was a glue machine operator for the

respondent employer.  The claimant testified as follows regarding circumstances which

led to her compensable shoulder injury:
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Q. So ... tell us about the injury.  Tell us what happened with

that.

A. Okay.  I had been doing this job a good three years so, I

mean, it was common, but apparently when they shipped

the container back, this one had a bow in it, which you

couldn’t see unless you flipped it over.  Well, the lift

went under it fine, the manual lift, and I jacked it up and

took it over and set it down, and when I went to pull out

I felt a ripping and tearing, I mean, it was like someone

had poured gas on me and I was on fire.  That’s how it

felt.

Q. Okay.   You are pointing to what point of your body?

A. Right through here in my shoulder and my back, right up

through here.  (T. pgs. 14 & 15 lines 16-25 & 1-5)

After the injury, the claimant treated with Dr. D’Orsay Bryant in El Dorado,

Arkansas.  The respondents paid some benefits associated with the claimant’s

November 14, 2001 shoulder injury, but have controverted any additional benefits

associated with the shoulder; and, has controverted compensability of the claimant’s

alleged neck injury.

For the claimant to prove compensability of her alleged neck injury of

November 14, 2001, the claimant must prove by a preponderance of the evidence the

following:

1) That an injury occurred arising out of and in the course

and scope of her employment.

2) That the injury caused internal or external harm to the
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body, which required medical services, or resulted in

disability or death.

3) That the injury is established by medical evidence

supported by objective findings as defined in A.C.A. 

§11-9-102(16).

4) That the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mickel v.

Engineered Speciality Plastics, 56 Ark. App. 126, 958

S.W. 2d 876 (1997).

The claimant has the burden of proving all the above listed elements of

compensability by a preponderance of the evidence.   In the present case, the claimant

has failed to establish a neck or cervical injury with medical evidence supported by

objective findings.  On February 18, 2002, the claimant underwent a MRI of the cervical

spine.  The conclusion reached from the MRI was as follows: 

“Normal magnetic resonance imaging of the cervical spine.” 

(CX-1, pg. 52)

Additionally, Dr. Lorne Ryan testified as follows regarding the claimant’s

neck

Q. ....  Did you review the MRI’s of her cervical spine and

left shoulder?

A. Yes, I did.

Q. Were they normal?
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A. I thought they were normal.

A review of all the medical evidence presented demonstrates a lack of

objective findings with regard to the claimant’s alleged neck injury of November 14,

2001.  Therefore, I find the claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable neck injury as alleged.

The claimant has requested additional medical benefits associated with her

compensable shoulder injury of November 14, 2001.  An employer shall promptly

provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  A.C.A.§11-9-508(a). 

The employee has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.

One of the issues presented by this claim is whether there is some connection

between the claimant’s November 14, 2001 compensable shoulder injury and her left

shoulder surgery of August 27, 2003.  In making my determination on whether the

claimant was entitled to additional medical treatment, I gave considerable weight to the

primary treating physician, Dr. Bryant.  Dr. Bryant, in his deposition, stated as follows

regarding additional medical treatment: 

Q. I understand it wasn’t under workman’s comp, but you
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had already made a decision that her condition was not

related to her work, am I correct?

A. Yes, I had.

Q. So after May 2nd, of ‘02 you treated her for a condition,

fibromyalgia, that is not related to her work?

A. That was my presumptive diagnosis at that time.

(CX-1, pg 15, lines 16-22)

Dr. Bryant’s testimony indicated in his medical opinion that the claimant has

fibromyalgia and that his treatment after May 2, 2002 was not on account of the work

related injury:

Q. I don’t want to sit here all evening and I apologize, but

I’m confused.  You made the statement with any degree

of medical certainty that what you treated her for after

May 2nd of 2002 was not on account of a work-related

injury, is that correct?

A. I did state that, yes.

Q. And that is correct, is it not?

A. Yes.

Q. Thank you.

The evidence contained in the June 14, 2005 record leads this examiner to

find that any additional medical treatment to the claimant’s shoulder after May 2, 2002
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to be unrelated to her November 14, 2001 compensable injury.  Therefore, any request

for additional medical benefits after May 2, 2002 is hereby denied.  The respondent is

only responsible for medical services which are causally related to the compensable

injury.  Scott v. Middleton Drywall, Full Workers’ Compensation Commission Opinion

filed February 9, 2205 (F212233).  The claimant’s need for medical treatment to her

shoulder after May 2, 2002 is not causally related to her November 14, 2001

compensable injury.

To receive the additional temporary total disability requested by the claimant,

she must prove by a preponderance of the evidence that she was within her healing

period and totally incapacitated to earn wages as a result of the compensable injury. 

Ark. Highway & Transportation Dept. v. Breshears, 277 Ark. 244, 613 S.W. 2d 392

(1981).  In light of Dr. Bryant’s reports and testing, I find this claimant has failed to

sustain her burden of proof regarding her requested temporary total disability.  Dr.

Bryant was clear that after May 2, 2002  that  he was treating the claimant for

fibromyalgia and that it was not related to her work.  Dr. Bryant testified as follows

regarding the fibromyalgia:

Q. I understand that’s inflammation in fibrous degeneration

of a muscle?

A. You are correct.
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Q. Now you said that’s not related to her work, is that

correct?

A. That is correct.

(CX-2, pg. 14, lines 14-19)

I find the claimant was not still within her healing period from her November

14, 2001 injury for the period of temporary total disability requested and hereby deny

the request for additional temporary total disability.

321FINDINGS OF FACT AND CONCLUSIONS OF LAW

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The stipulations agreed upon by the parties are

reasonable and accepted as fact.

3) Claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable neck injury on

November 14, 2001.

4) Claimant has failed to establish by a preponderance of

the evidence that she is entitled to temporary total

disability benefits for the period of August 27, 2003

through October 27, 2003.

5) Claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional medical

treatment beyond May 2, 2002 in connection with her

November 14, 2001 compensable shoulder injury.
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ORDER

Claimant has failed to sustain her burden of proving a compensable neck

injury on November 14, 2001, and said claim is hereby denied and dismissed.  Claimant

has failed to prove she is entitled to additional medical treatment beyond May 2, 2002 in

connection with her November 14, 2001 compensable shoulder injury.  Respondents are

required to pay medical treatment up to May 2, 2002 in relation to the claimant’s

November 14, 2001 compensable injury.  To the extent it is appropriate, respondents

are entitled to an A.C.A. §11-9-411 offset for benefits paid between November 14, 2001

through May 2, 2002..

IT IS SO ORDERED.

______________________________________

DALE DOUTHIT

Administrative Law Judge
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