
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F312876 

JIMMY BARK, Employee  CLAIMANT

RHEEM MANUFACTURING, INC., Employer  RESPONDENT #1

OLD REPUBLIC INSURANCE COMPANY, Carrier RESPONDENT #1

SECOND INJURY FUND                                                                     RESPONDENT #2

OPINION FILED MARCH 24, 2005

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondent #1 represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

Respondent #2 represented by DAVID PAKE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 28, 2005, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on December 22, 2004, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed between the claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to his lumbar spine on November

20, 2003.

4.   There is no dispute over temporary total disability or medical.

5.   Respondent #1 has accepted and began paying permanent partial disability
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benefits on September 8, 2004 based upon a 10% impairment to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Extent of permanent disability.

2.   Second Injury Fund liability.

3.   Attorney fee.

4.   Compensation rates.

Prior to the hearing the Second Injury Fund accepted liability and agreed to pay

claimant permanent total disability benefits.   Therefore, the only remaining issue to be

litigated involves claimant’s correct compensation rate.

Claimant contends that he earned an average weekly wage of $608.00 which would

entitle him to compensation at the rate of $405.00 per week.

Respondent #1 contends that unusual circumstances are present and that

claimant’s average weekly wage equals $389.00 which would entitle him to compensation

at the rate of $260.00 for total disability benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 22, 2004, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.    Claimant earned an average weekly wage of $391.00 while working for

respondent employer.  This entitles him to compensation at the rate of $261.00 per week

for total disability benefits.
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3.   Respondent #1 has controverted the difference between this compensation rate

and any compensation paid at a lesser rate.  

FACTUAL BACKGROUND

The claimant has been employed by the respondent for 28 years.  By stipulation,

the claimant had a compensable injury to his lumbar spine while working for respondent

on November 20, 2003.   As a result of that compensable injury the claimant was assigned

a permanent physical impairment rating in an amount equal to 10% to the body as a whole

which was accepted and paid by respondent #1.   In addition, the Second Injury Fund has

accepted liability for benefits and has agreed that claimant is permanently totally disabled.

Claimant testified that he worked for the respondent  as a full-time employee and

was required to be available for work 40 hours per week.   Claimant admitted that he did

not always work 40 hours per week for various reasons.   Prior to November 20, 2003,

claimant acknowledged that he had undergone numerous surgical procedures, some of

which were work related and some of which were non-work related.   Claimant missed work

as a result of these various surgeries.   One of the non-work related surgeries was to

claimant’s knee and it resulted in claimant missing work from May 8, 2003 through

September 28, 2003.   Claimant also admitted that he missed work for various periods of

time under the Family Medical Leave Act and for company convenience.  Company

convenience occurred  when respondent did not have sufficient work available.  Employees

with enough seniority could chose to take off work with no pay and the absence would not

count against them.   Claimant testified that he frequently took off under company

convenience in order to take care of his wife who had health problems.   

Claimant has filed this claim contending that at the time of the injury he had a

contract of hire for 40 hours per week which would result in an average weekly wage of

$608.00.   Respondent #1 contends that claimant’s average weekly wage is significantly
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less.

ADJUDICATION

The statute governing average weekly wages as a basis for compensation is

codified at A.C.A. §11-9-518.   That statute states in pertinent part:

    (a)(1)   Compensation shall be computed on the average
weekly wage earned by the employee under the contract of
hire in force at the time of the accident and in no case shall
be computed on less than a full-time workweek in the employ-
ment.

***
    (c)   If, because of exceptional circumstances, the average
weekly wage cannot be fairly and justly determined by the
above formulas, the commission may determine the average
weekly wage by a method that is just and fair to all parties
concerned.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that this case presents exceptional circumstances and find after

my calculations that claimant earned an average weekly wage of $391.00 which would

entitle him to compensation at the rate of $261.00 for total disability benefits.   

First, I do not find that claimant had a contract of hire to work 40 hours a week which

would entitle him to an average weekly wage of $608.00.   A 40-hour contract of hire was

discussed by the Full Commission in Glover v. Consumers Markets, Inc., Full Commission

Opinion filed April 17, 1997 (E313463/E413690).   There, the Full Commission stated:

The claimant asserts that she worked under a contract
of hire for 40 hours per week at a rate of $7.60 per hour.
Therefore, the claimant asserts that her average weekly
wage at the time of her injury was $304.00 per week.

***

Wage records submitted into evidence by the respondents
indicate that the claimant worked a variable schedule from
week to week on an as needed basis.  Some weeks the
claimant worked less than 40 hours per week and some
weeks the claimant worked more than 40 hours per week.
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Consequently, the preponderance of the credible evidence
establishes that claimant did not work under a contract of
hire for 40 hours of work per week.

Likewise, in this case, I do not find that the claimant had a contract of hire to work

40 hours per week.  Initially, I note that I have not considered the week of claimant’s injury

in any of my calculations.    Wage records introduced into evidence as Claimant’s Exhibit

1 indicate that for the 51 weeks preceding claimant’s compensable injury he worked 40

hours per week only 18 times.   Furthermore, claimant’s weekly wages during that period

of time equaled $608.00 or more only 9 times.   Furthermore, if one considers only the

weeks claimant worked and earned wages during the preceding 51 weeks, claimant

worked 40 hours 18 weeks and worked less than 40 hours 11 weeks.

Accordingly, even if one were not to consider the gap during the year 2003 in which

claimant was off work for several weeks because of a non-work related knee surgery, the

evidence does not support a finding that claimant had a contract of hire to work 40 hours

per week at an average weekly wage of $608.00 per week.

Based on the foregoing, I find that exceptional circumstances exist and therefore

find that claimant’s average weekly wage should be determined as follows.   First, I have

not considered the last week that claimant worked given the fact that he was injured during

that week.   Therefore, the last 51 weeks which are contained on the wage statement were

considered.   The wage statement reflects total wages of  $20,289.11.   Subtracting out the

wages claimant earned during the week of his injury of $355.39 leaves total wages of

$19,933.72.   Dividing these wages by the 51 weeks in which it was earned results in an

average weekly wage of $391.00 which translates to a compensation rate of $261.00 for

total disability benefits.

The decision in this claim comes down to whether one includes the time period

claimant was off work for non-work related surgery in the calculation of the average weekly

wage.  I have chosen to include this time period in my calculation. While claimant will
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obviously contend that this method of calculation was not fair since it takes into account

a number of weeks he did not work due to non-work related surgery, I believe it would be

just as unfair to conclude that this claimant worked 40 hours per week and had an average

weekly wage of $608.00 when the records reveal that claimant earned that amount only

9 times in the 51 weeks prior to his injury.  This is particularly true when one considers that

the year 2003 was not unusual.  Claimant’s testimony and the wage records indicate that

claimant missed significant periods of work for various reasons over the course of years

including FMLA leave and company convenience when claimant on his own chose not to

work.

In summary, I find that claimant earned an average weekly wage of $391.00 which

would entitle him to compensation at the rate of $261.00 per week for total disability

benefits.   Respondent #1 is liable for payment of the difference between this

compensation rate and compensation paid at a lesser rate, if any.   In addition,

Respondent #1 has controverted any benefits due to this difference.

AWARD

Claimant earned an average weekly wage of $391.00 which would entitle him to

compensation at the rate of $261.00 per week for total disability benefits.   Respondent is

liable for the difference, if any, between this rate and the rate at which benefits were

previously paid.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is hereby awarded an

attorney fee in the amount of 25% of the indemnity benefits payable to the claimant.  This

fee is to be paid one-half by the carrier and one-half by the claimant.   The respondents

are to withhold the claimant's portion of the attorney's fee from the claimant's award and

to pay the attorney's fee directly to the claimant's attorney.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


