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Hearings before Administrative Law Judge Cynthia Estes Rogers on May 5, 2005, and

again on July 7, 2005, in Little Rock, Pulaski County, Arkansas.

Claimant failed to appear.

Respondents represented by Mr. Michael R. Mayton, Attorney at Law, Little Rock,

Arkansas.

A hearing was held on July 7, 2005, for claimant to appear and show cause

why her claim should not be dismissed for her failure to appear at the previously-

scheduled full hearing on the substantive issues in this case, wherein respondents

moved, upon claimant’s failure to appear, that claimant’s claim be dismissed pursuant

to Rule 13 of the Arkansas Workers’ Compensation Commission Rules.  

The hearing was originally scheduled on claimant’s motion to set aside the

order of dismissal that she had been told would be issued following her failure to

appear for the original full hearing date of May 5, 2005.  However, as the order of
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dismissal had not yet been filed as of the date claimant moved to set the order aside,

it was treated as a motion for hearing to show cause why an order of dismissal should

not be entered.  A notice of hearing and certificate of service were sent to the

claimant, noting that her motion would be heard on July 7, 2005, at 11:00 a.m..

Claimant did not appear for the hearing.

After claimant’s failure to appear for both the full hearing, as well as the

hearing on her motion, I find that claimant has simply not been diligent in pursuing

her claim.  As such, her claim is dismissed pursuant to Rule 13.  

STATEMENT OF THE CASE

The claimant alleged that while she was employed with respondent-employer

from 1969 through 1990, she was exposed to asbestos while working in the plant and

that, as a result, she has been diagnosed with asbestosis and a scarring of the lung.

The parties stipulated that claimant was employed with respondent-employer at all

relevant times and that she retired on or about May 14, 1990.  The parties further

stipulated that claimant filed the claim herein on or about July 18, 2003.  Respondents

controverted the claim in its entirety and contend that it is barred by the statute of

limitations. 

A prehearing order was entered on October 18, 2004, wherein the case was set

for a full hearing on the merits for December 15, 2004.  Following several requests

for continuance and to reschedule the matter, at least one of which was at claimant’s
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request, the matter was finally set for full hearing for May 5, 2005, at 10:00 a.m.  All

parties were notified, and no requests for continuance were received by either party.

On May 5, 2005, respondents were present and ready for hearing at 10:00 a.m.

The Commission waited until 10:30 a.m. for claimant to appear.  Claimant failed to

appear and did not contact the Commission at that time.  Respondents then moved in

open court for claimant’s claim to be dismissed for want of prosecution; respondents

were told by this administrative law judge that their motion would be granted and an

order would be entered.   

The Commission received no correspondence of any kind from claimant until

May 11, 2005, at which time she informed an administrative assistant that she had

missed her hearing.  Her phone call was returned on May 13, 2005, and she was told

that she would have to file a motion to set aside the dismissal for good cause in order

for the Commission to entertain her excuse.  Finally, on May 23, 2005, claimant filed

with the Commission a motion to set aside the order of dismissal.  As the Commission

had not yet entered of record the order of dismissal from the May 5, 2005, hearing,

claimant’s motion was considered as a motion to show cause why the order should not

be entered.  

A hearing on claimant’s motion was set for July 7, 2005, at 11:00 a.m.  All

parties were notified.  The Commission introduced claimant’s return receipt as

Commission’s Exhibit No. 1 at the hearing, showing that claimant had received notice
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of the hearing.  Respondents appeared and were ready for hearing at 11:00 a.m. on

July 7, 2005.  The Commission waited until 11:18 a.m., but claimant once again failed

to appear and failed to contact the Commission.       

FINDINGS OF FACT

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim;

2. On May 5, 2005, claimant failed to appear for the scheduled full

hearing on the merits of her case;

3. Respondents moved in open court for dismissal of claimant’s claim for

want of prosecution;

4. Claimant contacted the Commission and requested that her case not be

dismissed; her motion was set for hearing for July 7, 2005;

5. On July 7, 2005, claimant failed to appear to show cause why her case

should not be dismissed for failure to appear at the May 5, 2005,

hearing;

6.  The claimant has failed to prosecute her claim and, pursuant to Rule 13

of the Commission, respondents’ motion to dismiss has merit.  
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DISCUSSION

A review of the evidence shows the claimant has had ample opportunity to

pursue her case but has chosen not to.  Claimant has failed to appear twice for

hearings on her claim and motion, respectively.  

Rule 13 of the Rules of the Arkansas Workers’ Compensation Commission

states, in part, as follows:

Upon meritorious application to the Commission

from either party in an action pending before the

Commission, requesting that the claim be dismissed for

want of prosecution, the Commission may, upon

reasonable notice to all parties, enter an order dismissing

the claim for want of prosecution.  (Effective March 1,

1982.)

At the request of respondents, and for claimant’s failure to appear for both

scheduled hearings in this matter, this case is dismissed for failure to prosecute

pursuant to Rule 13.  

IT IS SO ORDERED.

_________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge
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