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MARCOS AMAYA, Employee  CLAIMANT

NEWBERRY’S 3N MILL, Employer  RESPONDENT

AIG CLAIM SERVICES, Carrier RESPONDENT

OPINION FILED APRIL 29, 2005

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA ROSS CRINER, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 7, 2005, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on November 3, 2004, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

There were no stipulations entered into among the parties.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   The employee/employer relationship.

2.   Compensation rate.

3.   Compensability of injury to claimant’s back and ankle on June 2, 2004.

4.   Temporary total disability benefits from June 2, 2004 through a date yet to be

determined.

5.   Related medical.

6.   Attorney fee.

At the time of the hearing the claimant reserved the issue of his entitlement to

temporary total disability benefits.
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The claimant’s contentions as set forth in his pre-hearing questionnaire are as

follows:   “Claimant injured his back and ankle when he was carrying a tree trunk to the

shredder on June 2, 2004.” 

The respondents’ contentions as set forth in their pre-hearing questionnaire are as

follows:   “Respondents contend the Arkansas Workers’ Compensation Commission does

not have jurisdiction with regard to this matter.  Respondents also contend there was no

employer/employee relationship at the time of the claimant’s injury.  Respondents contend

the claimant was a customer and not an employee of Newberry’s 3N Mill.  Respondents

contend the claimant did not suffer a compensable injury on or about June 2, 2004.

Respondents further contend there is no medical documentation to support a compensable

injury or objective findings with regard to the same.”

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of the

within claim.

2.    Claimant was an employee of respondent employer on June 2, 2004. 

3.   Claimant suffered a compensable injury to his back while working for respondent

on June 2, 2004.

4.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable back injury.

5.   Claimant earned an average weekly wage of $284.00 which would entitle him

to compensation at the rate of $189.00 per week for temporary total disability benefits.
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DISCUSSION

The claimant is a 37-year-old Hispanic who has lived in Arkansas for approximately

two years.   Claimant testified that he began working for the respondent in March 2004.

Claimant testified that he went to the respondent’s place of business and inquired about

a job and was told to keep checking back to see if work was available.   Approximately two

or three days later he was told by a supervisor that he could begin working for the

respondent.  Claimant did not complete a job application or fill out any paperwork at the

time he was hired.

Claimant testified that his job duties for the respondent require him to grind up trees

and place ground up wood in to large bags.   Claimant testified that his supervisor was

named Armando and Armando told him what to do each day and when to leave work.

On June 2, 2004, claimant was in the process of putting a piece of wood in the mill

to grind when he stepped in a hole.  Claimant testified that he felt a pain in his back which

gradually worsened.   Claimant reported the incident to his supervisor and left work early.

Claimant testified that on June 3, 2004, he talked to an individual named Ronnie and a

secretary for respondent who asked him to complete paperwork.  Claimant did not

complete the paperwork because he did not have a social security number.  Claimant

testified that Ronnie told him to go to the doctor and then come back and he would be

reimbursed for the medical expenses.

Claimant testified that he did not have the money to seek medical treatment;

therefore, he did not go to the doctor until July 15, 2004 when he was seen by Dr. Card at

the St. John’s Clinic in Berryville.   Dr. Card diagnosed the claimant’s condition as a back

strain with spasm.   Claimant was given medication and instructed to return for a follow-up

visit in two weeks.   Dr. Card’s medical report of July 29, 2004 indicates that claimant is

continuing to have back pain.   Dr. Card offered to refer claimant to an orthopaedic

physician, but indicated that claimant did not have any medical insurance.
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ADJUDICATION

The claimant contends that he suffered a compensable injury to his back while

working for respondent on June 2, 2004.   In its pre-hearing questionnaire, the respondent

contended that claimant was not an employee but rather was a customer on June 2, 2004.

By letter dated March 10, 2005, respondent amended its contentions to contend in the

alternative that claimant was an independent contractor, not an employee.

The respondent employer is a wood waste recycling company.   The respondent

receives scrap wood from various venders including farmers, loggers, construction crews,

and stores with leftover pallets.  When scrap wood is brought to the respondent,

respondent pays that individual for it.   Individuals who bring wood to the respondent are

called venders.   Respondent refers to this waste wood from loggers and farmers as pulp

wood.  Apparently, some of the venders who bring scrap wood to the respondent do not

have the wood pre-cut into the specific lengths needed by the respondent.   Respondent

apparently has a number of “independent contractors” who are individuals who show up

at respondent’s plant and cut the scrap pulp wood into the appropriate lengths. 

Respondent does not consider these individuals to be employees, but rather independent

contractors.

Initially, I find no credible evidence indicating that the claimant was a customer or

a vender of the respondent.   There was no credible evidence offered indicating that

claimant was buying any type of product from the respondent on June 2, 2004. 

Furthermore, there is no credible evidence that claimant was a vender who brought scrap

wood product to the respondent.   Accordingly, I find no evidence that the claimant was a

customer or a vender of the respondent on June 2, 2004.

In the alternative, respondent contends that the claimant was an independent

contractor, not an employee of the respondent.    The determination of whether at the time

of an injury an individual was an independent contractor or an employee depends on the
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facts of each particular case.   Franklin v. Arkansas Kraft, Inc., 5 Ark. App. 264, 635 S.W.

2d 286 (1982).   The Court in Franklin stated that there are numerous factors which may

be considered in determining whether an injured person is an employee or an independent

contractor.   These factors include:

1.   The right to control the means and the method by which
the work is done;

2. The right to terminate the employment without liability;

3. The method of payment, whether by time, job, piece, or
other unit of measurement;

4. The furnishing, or the obligation to furnish, the necessary
tools, equipment, and materials;

5. Whether the person employed is engaged in a distinct
occupation or business;

6. The skill required in a particular occupation;

7. Whether the employer is in business;

8. Whether the work is an integral part of the regular 
business of the employer; and,

9. The length of time for which the person is employed.

Id., 5 Ark. App. at 269-70, 635 S.W. 2d at 289.

Not all of these factors may be relevant in a particular case and it may not be

necessary for the Commission to consider all of the factors in some cases.   The relative

weight to be given to the various factors is to be determined by the Commission.  Franklin,

supra.

After reviewing the relevant factors in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant was an employee of the respondent, not

an independent contractor.   In making this finding, I am relying in part upon the claimant’s

testimony which I find to be credible and entitled to great weight.

First, I find that the respondent exercised the right to control the means and method
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by which the work was done.   According to claimant’s testimony, he went to the

respondent’s place of business and talked to a supervisor named Armando who told him

to keep checking back to see if work was available.   After two or three days claimant was

told that work was available.   Claimant testified that he was given a job grinding up trees

and placing ground up wood into large bags.   According to claimant Armando told him

when to leave work and what work he would perform each day.   While Tom Newberry, the

owner of the respondent, initially testified that respondent did not tell claimant what to do

or have any control over the time worked, Newberry subsequently testified that the

respondent paid people to cut wood to the size it needed:   “We pay people to cut wood

to the size that we need to shave that may be brought in in tree length.”   Newberry’s

testimony would indicate that individuals for the respondent are directing the work in part

by telling them the length of wood needed.

Respondent witnesses also testified that Armando, the man who claimant contends

was his supervisor, was not a supervisor and did not have the authority to hire or fire

employees.  I find no merit to this testimony.  First, both claimant and Dana Gardner, friend

of claimant’s, testified that Armando told claimant he could work for respondent.  Second,

the fact that respondent paid claimant almost $4,500.00 over sixteen weeks is some

evidence that claimant had been given permission by someone to work there.

In short, after considering all of the evidence presented, I find that the respondent

did exercise the right to control the means and method by which the work was done.

I also note that unlike the claimant, the respondent was in the distinct business of

wood waste recycling.   The job performed by the claimant was a regular and integral part

of the respondent’s business.   As previously noted, the respondent paid people to cut

wood to the size it needed for its product.   Furthermore, Newberry admitted upon

questioning that if individuals such as the claimant did not cut the wood this job would have

been performed by other employees.
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Claimant testified that he did not provide any tools used when performing his job

other than a pair of gloves.   Furthermore, all material cut by the claimant was provided by

the respondent.

Another factor to be considered is the length of time for which a person is employed.

Here, records from the respondent indicate that claimant was on the respondent’s

premises performing some type of work for sixteen consecutive weeks.   This factor

indicates that claimant was an employee, not an independent contractor.

Another factor to be considered is the method of payment.   According to witnesses

for the respondent “independent contractors” were paid by the amount of wood cut.  Thus,

the claimant was not paid by the job, but instead was paid based upon the amount of work

performed.   Again, this factor indicates that claimant was an employee, not an

independent contractor.

After consideration of all the relevant factors, I find that the claimant was an

employee of the respondent, not an independent contractor.

Having found that claimant was an employee, I also find that claimant has met his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his back while working for respondent on June 2, 2004.   Claimant’s claim is for

a specific injury identifiable by time and place of occurrence.   The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing



8

the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.  

 As previously discussed, claimant testified that on June 2, 2004 he was in the

process of lifting a piece of wood for grinding when he stepped in a whole and felt pain in

his back.  According to claimant’s testimony he reported this incident to a supervisor and

requested medical treatment.   Claimant was informed that he should seek medical

treatment and he would be reimbursed for his expense.   Claimant testified that he did not

have money to seek medical treatment and as a result did not go to the doctor until July

15, 2004.   At that time the claimant was evaluated by Dr. Card whose report indicates that

claimant gave a history of injury consistent with his testimony of having injured his back at

work while performing heavy lifting and stepping in a hole.

Given claimant’s testimony which I find to be credible and entitled to great weight,

I find that claimant has met his burden of proving by a preponderance of the evidence that

the injury arose out of and in the course of his employment with respondent and that the

injury was caused by a specific incident identifiable by time and place of occurrence.

I also find that claimant has proven by a preponderance of the evidence that the

injury caused internal physical harm to his body which required medical services and that

claimant has offered medical evidence supported by objective findings establishing an

injury.   Here, Dr. Card’s medical report of July 15, 2004, indicates that she diagnosed

claimant’s condition as a back strain with muscle spasm present.   Muscle spasms are

considered an objective finding.  As a result of claimant’s injury Dr. Card prescribed

medication and by report dated July 29, 2004, offered to refer claimant to an orthopaedic

physician but noted that claimant had no insurance.

In summary, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his low back while employed by
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respondent on June 2, 2004.   With respect to this issue, I note that the pre-hearing order

reflects a potential injury to claimant’s ankle on that date as well.   I find insufficient

evidence indicating that claimant suffered a compensable injury to his ankle, only

compensability of an injury to claimant’s back.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable back injury.   

Finally, I find that claimant earned an average weekly wage of $284.00 per week.

This calculation is based upon Page 1 of Respondent’s Exhibit A detailing the amounts

paid to claimant over the course of 15 weeks.   That report indicates that claimant was paid

a total of $4,261.00 over the course of 15 weeks (excluding the week of injury) which

results in an average weekly wage of $284.00 and a compensation rate of $189.00 for

temporary total disability benefits.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his low back while employed by the respondent on

June 2, 2004.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.   Claimant earned

an average weekly wage of $284.00 which entitles him to compensation at the rate of

$189.00 for temporary total disability benefits.
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IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


