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Hearing before Administrative Law Judge J. Mark White on April 26, 2005, in Little

Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Steven McNeely, Attorney at Law, Little Rock,

Arkansas.

Respondents represented by Mr. John P. Talbot, Attorney at Law, Pine Bluff,

Arkansas.

STATEMENT OF THE CASE

On April 26, 2005, the above-captioned claim came on for a hearing in Little

Rock, Arkansas. A pre-hearing conference was conducted on March 28, 2005, and

a Prehearing Order was entered that same day. A copy of the March 28, 2005,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; that the employee-employer-carrier



-2-

relationship existed at all relevant times, including March 14, 2003; that on March

14, 2003, the claimant sustained a compensable injury to his right shoulder; and that

respondents accepted the March 14, 2003, injury as compensable and paid benefits.

The parties agreed that the issues to be presented were whether additional

medical treatment is reasonably necessary in connection with a compensable injury;

whether the claimant sustained a compensable consequence in the form of

numbness in the hand and face from the shoulder injury; whether the claimant is

entitled to additional temporary total disability benefits; and controversion and

attorney’s fees. At the hearing, the parties agreed to add as an issue  determination

of the claimant’s average weekly wage and corresponding compensation rate.

The claimant contends that he is entitled to continued medical care and

treatment for a compensable right shoulder injury; that he sustained a compensable

consequence of numbness in the hand and face from the shoulder injury; that he is

entitled to temporary total disability benefits from January 22, 2004, to a date yet to

be determined; that any temporary total disability benefits paid after January 22,

2004, were controverted; that the claimant is entitled to additional treatment by Dr.

Howard and Dr. Foscue, and the same has been controverted; and that the above

issues have been controverted and the appropriate attorney’s fees should attach.

Respondents contend that the claimant is not entitled to additional benefits;
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that the respondents are entitled to a credit for any temporary total disability

benefits paid after January 22, 2004; and in the alternative, that any physician chosen

should be a specialist and not a general practice physician.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable consequence of his original injury in the form of

hand and face numbness.  

4. The claimant has failed to prove by a preponderance of the evidence that he

remained in his healing period after January 22, 2004.
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5. The claimant has failed to prove by a preponderance of the evidence that he

was totally incapacitated from working after January 22, 2004. 

6. The claimant has therefore failed to prove by a preponderance of the

evidence that he was entitled to temporary total disability benefits after

January 22, 2004. 

7. The claimant has proven by a preponderance of the evidence that additional

medical treatment, specifically an evaluation by Dr. Lytle or another

specialist, remains reasonably necessary in connection with the compensable

injury.

8. The claimant earned an average weekly wage of $272.07, entitling him to a

compensation rate of $181 for total disability benefits and $154 for permanent

partial disability benefits.

9. The respondents have controverted all benefits sought herein.

DISCUSSION

I. History

The claimant worked as a laborer with the respondent-employer, a furniture

retailer. On March 14, 2003, the claimant sustained a compensable injury to his right

shoulder while lifting a piece of furniture. He promptly reported the injury to a
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supervisor, and the respondents accepted the injury as compensable and paid

benefits.

An MRI performed April 8 revealed a partial rotator cuff tear in the right

shoulder. The claimant was referred to a specialist, Dr. John Lytle.  Conservative

treatment failed to alleviate the claimant’s symptoms, and on July 30 Dr. Lytle

performed arthroscopic surgery. Eight days later, Dr. Lytle released the claimant to

light-duty work, and on September 10, Dr. Lytle reported that the claimant was

doing “very well.” Dr. Lytle added, “Overall, I am pleased with the progress of his

rehab at this early stage.” In October and again in November, Dr. Lytle reported

that the claimant was still doing “very well.” On November 12, Dr. Lytle released

the claimant to full-duty work. On January 22, 2004, Dr. Lytle assigned the claimant

a permanent impairment rating of 3% to the upper extremity and released him from

his care.

The claimant returned to work with respondent-employer, apparently

sometime in November 2003, but the claimant testified that he was unable to do the

work.  He testified that he was lifting furniture and doing other heavy tasks with

both of his arms, but two managers testified that the claimant was performing one-

handed light-duty work at this time. In January 2004, before his release by Dr. Lytle,

the claimant chose to stop working. He has not returned to work since.



-6-

The claimant testified that a week or two after his surgery he began to

experience numbness in his right hand and in the side of his face. He testified that

he continues to have significant pain and swelling in his right shoulder.  Since his

release by Dr. Lytle, he has treated with two of his family physicians, Dr. David

Foscue and Dr. Don Howard. There is no evidence in the record to show that the

claimant received or sought medical treatment between his January 2004 release by

Dr. Lytle and his visit with Dr. Foscue on April 26, 2004.  After this visit, Dr. Foscue

took the claimant off of work, and the claimant has remained off work since then on

the orders of Drs. Foscue and Howard.   An MRI exam of the right shoulder

performed April 11, 2005, revealed tendinosis and bursitis, while an MRI of the

brain performed the same day revealed nothing abnormal.  On behalf of the

respondents, Dr. Lytle reviewed the MRI exams and opined as follows: 

The changes on the MRI that are noted today are

consistent with having had that surgery, and it appears

that this has been successful and that there is no

recurrent tear.  I would say that any symptoms he is

having are contributory to ongoing struggle with

rehabilitation and strengthening of this muscle, thus

causing occasional soreness and tenderness with the

shoulder with activity. 
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II. Adjudication

A. Compensable Consequence

If an injury is compensable, then every natural consequence of that injury is

also compensable, including injuries from medical treatment. Air Compressor

Equipment v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000). The basic test is whether

there is a causal connection between the two episodes. Id. The claimant contends he

sustained a compensable consequence of his injury in the form of numbness in the

hand and face. However, I can find no evidence in the record to causally connect

these symptoms to the claimant’s compensable injury, nor can I find any evidence

of objective findings to support the existence and extent of these alleged

consequences.

Dr. Lytle specifically opined that he could not connect the hand numbness

with the shoulder injury. The record appears to indicate instead that the claimant’s

hand numbness is connected to his carpal tunnel syndrome. There is nothing in the

record to connect this carpal tunnel syndrome to the claimant’s compensable injury,

nor has the claimant contended that he sustained a separate compensable injury in

the form of carpal tunnel syndrome.   As for the alleged facial numbness, while the

claimant testified the numbness in his face began a week or two after his surgery,

medical records in fact reflect no complaints of facial numbness until August 27,
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2004, more than a year after his surgery. 

Even if a causal connection could be inferred from the record, the fact

remains that the claimant has introduced no objective findings of injury whatsoever

to corroborate his complaints of numbness in the hand and face.  The Commission

has previously held that absent further guidance from the courts, the extent of an

alleged compensable consequence must be established by objective medical

findings. Atchison v. Marinoni Construction Co., A.W.C.C. E616344 (Sept. 19, 2001),

aff’d, CA 02-017, slip op. (Ark. App. Aug. 28, 2002); Lowe v. University of Arkansas,

A.W.C.C. E511115 (Jan. 14, 2004). Given this evidence, I find that the claimant has

failed to prove by a preponderance of the evidence that he has sustained a

compensable consequence in the form of hand and face numbness.  

B. Temporary Total Disability

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad
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Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The claimant has treated with two physicians since his release by Dr. Lytle,

but there is no indication in the record that his condition has improved in any way

since that time. The treatment provided by Dr. Howard and Dr. Foscue appears to

be little more than management treatment, encompassing only physical therapy and

medication. I can find nothing in the record to show that these doctors have any

expectation that the claimant’s condition will substantially improve. It is apparent

from the record that the claimant’s condition has stabilized, and that it has been

stabilized at least since his release by Dr. Lytle in January 2004. Therefore, I find that

the claimant has failed to prove by a preponderance of the evidence that he

remained in his healing period after January 22, 2004.

Dr. Howard and Dr. Foscue have placed the claimant off of work since April

2004, but I do not find their opinions credible in this regard. I note that the specialist,

Dr. Lytle, allowed the claimant to work one-handed light duty up until his surgery,

and then allowed him to resume one-handed light duty only a week after surgery.

I see nothing in the record to justify the opinion of Dr. Howard and Dr. Foscue that

the claimant is incapable of any work whatsoever.  Based on the record, it appears

to me that the claimant is capable of at least one-handed light-duty work. I note that

two managers of the respondent-employer testified that they were prepared to
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provide one-handed, light-duty work for the claimant. Given the medical evidence

in its totality, I find that the claimant has failed to prove by a preponderance of the

evidence that he was totally incapacitated from working after January 22, 2004. I

therefore conclude that the claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability benefits after January 22,

2004. 

C. Additional Medical Treatment

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. ARK. CODE ANN. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994).

For the last year, the claimant has undergone treatment for his injury by Dr.

Foscue and Dr. Howard. It does not appear from the record that their treatment has

substantially improved his condition. The claimant testified that he continues to

experience pain and swelling in his arm and shoulder. No doctor has opined that

further treatment is not necessary. Given this evidence, I find that the claimant has

proven by a preponderance of the evidence that additional medical treatment,
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specifically an evaluation by Dr. Lytle or another specialist, remains reasonably

necessary in connection with the compensable injury. 

D. Average Weekly Wage & Compensation Rate

Compensation is payable at a rate computed from the claimant’s average

weekly wage under the contract of hire in force at the time of the accident. ARK.

CODE ANN. § 11-9-518(a)(1). The Commission is empowered in exceptional

circumstances to determine the average weekly wage by a method that is just and

fair to the parties.  ARK. CODE ANN. § 11-9-518(c).

Payroll records submitted by the parties jointly reflect that the claimant’s

work schedule was erratic, and that he often worked less than a full 40-hour week.

In the 52 weeks preceding the injury, the claimant worked more than 40 hours in

only 20 weeks. In other weeks, he worked as few as nine hours. The claimant

contends that he was hired to work 40 hours per week at $7.50 per hour, and that

his average weekly wage should therefore be $300 per week (40 x $7.50). 

It is noted that in cases where a claimant works whenever work is available,

his average weekly wage is to be based on a full-time workweek in the employment,

even if the actual time worked was less than full-time.  ARK. CODE ANN. § 11-9-

518(a)(1);  Chapel Gardens Nursury v. Lovelady, 47 Ark. App. 114, 885 S.W.2d 915
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(1994); Gill v. Ozark Forest Products, 255 Ark. 951, 504 S.W.2d 357 (1974). It does not

appear, however, that the present claimant worked whenever work was available.

His manager testified that others in the same position as the claimant frequently

made significantly more than the claimant did, because the claimant “did not work

a lot of 40 hour weeks because he had problems with his children.” The manager

testified that the respondent-employer allowed the claimant to work partial weeks

so that he could care for his children. The claimant presented no evidence to

contradict this testimony. Therefore, I conclude that Gill and Lovelady are not on

point. 

In similar circumstances, where a claimant’s work schedule was dependent

on the claimant’s own choices rather than the availability of work, the Commission

held that the average weekly wage should be computed by averaging the actual

wages, rather than computing it based upon a full-time workweek in the

employment. Stockton v. Rose Care, Inc., A.W.C.C. E404773 (Feb. 13, 1996). I find that

the present claimant did not work under a fixed contract of hire for a 40-hour

workweek as he contends, but that rather his work schedule was variable from

week to week. I conclude that like Stockton, the claimant’s average weekly wage

should be determined by averaging the actual wages earned by the claimant in the

52 weeks preceding the injury, without reference to a full-time workweek. I
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therefore conclude that the claimant earned an average weekly wage of $272.07, his

average weekly earnings for the 52 weeks preceding the compensable injury.

In making this conclusion, I note that I would reach the same result even if

Stockton were not binding precedent. I find that the claimant’s choice to frequently

work less than a full-time workweek constitutes an exceptional circumstance. It

would not be “fair and just” to the parties to calculate the claimant’s wage on a full-

time week, when by his own choice the claimant did not consistently work a full-

time week. The respondent-employer allowed the claimant to work fewer hours as

an accommodation to the claimant, an accommodation that many other employers

would refuse to grant. The respondent-employer should not be penalized for its

willingness to accommodate the claimant’s personal needs and preferences.

Therefore, I would conclude that the only fair and just means of determining the

average weekly wage is to average the claimant’s actual wages for the 52 weeks

preceding the injury.

AWARD

The claimant has proven by a preponderance of the evidence that additional

medical treatment, specifically an evaluation by a specialist, remains reasonably

necessary in connection with the compensable injury. The respondents are hereby
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directed and ordered to pay benefits in accordance with the findings of fact and

conclusions of law set forth herein.

No indemnity benefits have been awarded herein.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted. ARK. CODE ANN. § 11-

9-715. Therefore, no attorney’s fees are awarded herein.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


