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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale,
Washington County, Arkansas.

Claimant Misty Young, widow and minor children Elizabeth Dawn Paige and Stephen
Chance Young represented by DON LANGSTON, Attorney, Fort Smith, Arkansas.

Claimant Ashley Bailey on behalf of minor child Adrian Brooke McKee represented by
EDDIE WALKER, JR., Attorney, Fort Smith, Arkansas.

Claimant Charity Powers on behalf of minor child Vesta Young represented by
GUNNER DELAY, Attorney, Fort Smith, Arkansas. 

Respondents No. 1 represented by TERENCE JENSEN, Attorney, Benton, Arkansas.

Respondents No. 2 represented by TERRY PENCE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 11, 2003, in Fort Smith,

Arkansas.  The sole purpose of this hearing was to determine if the claimant’s widow was

entitled to a lump sum payment of her remaining benefits. The respondents have objected

to a lump sum payment of the remaining benefits for the surviving widow.

DISCUSSION

Ark. Code Ann. §11-9-527(c) provides for benefits to certain surviving dependants

of employees who die as the result of an employment related injury. These benefits are

intended to at least partially replace the continuing support these surviving dependants

could have reasonably expected from the deceased employee.  As the support, these

surviving dependants could have reasonably expected from the deceased employee would
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have been paid periodically over the continuation of their dependants, the legislature

reasonably determined that the more appropriate method to compensate for this loss

would be by paying the compensation in periodic installments.

It is apparent from the express wording of Ark. Code Ann. §11-9-804, that lump sum

payments to surviving dependants are only to be directed upon a showing that it is in “the

best interest of the parties entitled to compensation” that the benefits be paid in this

manner. The burden rests upon the party requesting the lump sum payment to prove this

fact.

The evidence presented shows that Misty Young, the claimant’s surviving widow,

is twenty-six years old.  There is no evidence that she has any particular vocational training

or skills. At the time of the claimant’s death, she worked at a shoe plant in the Clarksville

area.

At the present time, Ms. Young is receiving survivor’s benefits of $55.76 per week,

on her own behalf and $48.12 per week, on behalf of the two surviving children in her

custody. These payments will increase to $68.88 per week for her and $59.06 per week

for her two minor children, once the respondents recoup an erroneously made

overpayment of these benefits.  She also receives $147.00 per month on her own behalf

and  $294.00 per month on behalf of the deceased’s two minior children in her custody and

social security benefits (more likely SSI). The Death & Permanent  Disability Trust Fund

has only recently instituted an action seeking a reduction in these weekly benefits,

contending that these weekly benefits are based on an erroneous wage rate.  Although this

issue is yet to be litigated, there is a possibility of a further reduction in the weekly benefits

which she and her two children will receive.

The claimant testified that her current income was not sufficient for her to rent an

adequate place for herself and her two children and they had been living rent free, first with

her mother and stepfather, and currently with two friends.  She further testified that she had
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not worked since her husband’s death, but intended to return to work whenever she

obtained the lump sum payment of her remaining compensation. She initially contended

that she was seeking a lump sum payment of her remaining benefits, in order to make a

down payment on a house for herself and her two minor children. However, at the hearing,

she testified that she would use at least one-half of her lump sum payment as a down

payment on a house.  She anticipated that this would leave her monthly payments of

$200.00 to $300.00.

After consideration of all the evidence presented, it is simply my opinion that the

claimant’s widow, Misty Dawn Young, has failed to prove that it would be in the best

interest of she or her children to direct that her remaining compensation be paid in a lump

sum. First, I am not convinced that once this lump sum payment of compensation was

made, any of this money would be used to purchase a house for herself and her two minor

children. However, her own testimony indicates that her current income is not sufficient to

pay rent for a place for her and her two minor children to reside.  It is difficult to conceive

that she could pay house payments of $200.00 to $300.00 a month (plus utilities and

maintenance) once her family income was essentially cut in half and may be further

reduced should the Death & Permanent Total Disability Trust  Fund prevail on their current

action.  

I recognize that the claimant testified that she would return to work and use her

salary to pay the anticipated house payments.  However, she has shown no inclination to

return to work to provide her and her children a place of their own tp live since the

claimant’s death on March 22, 1999.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.  The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2.  On March 22, 1999, Billy Young, sustained compensable injuries that resulted

in his death.
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3.  Misty Young is entitled to surviving widow’s benefits pursuant to the provisions

of Ark. Code Ann. §11-9-527(c).

4.  Misty Young has failed to prove by the greater weight of the credible evidence

that a lump sum payment of her remaining widow’s benefits, under the authority of Ark.

Code Ann. §11-9-804, is in the best interest of the parties entitled to compensation,

specifically she and the two minor children of the deceased in her custody.

5.  The respondents have objected to a lump sum of the remaining benefits owed

Misty Young as the surviving widow of the deceased claimant

ORDER

Based upon my foregoing findings of fact and conclusions of law, I have no

alternative but to deny the request of Misty Young for a lump sum payment of the

remaining benefits owed her as the surviving widow of the deceased claimant, Billy Young.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


