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Hearing conducted January 7, 2004, before Administrative Law Judge Richard B. Calaway in Little
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Mr. Thomas W. Mickel, Attorney at Law, Conway, Arkansas, appearing for the claimant and

Ms. Betty J. Demory, Attorney at Law, Little Rock, Arkansas, appearing for Respondents
No. 1 and 2.

STATEMENT OF THE CASE

This is a dispute over the claimant’s entitlement to benefits for permanent impairment of

either 21% to the foot or 15% to the lower extremity, as a result of admittedly compensable fractures

at the end of his leg. 

The claimant contended that he should be awarded benefits based on the impairment of 21%

to the foot because the Act describes the lower extremity as the leg between the knee and the ankle

and the claimant’s injury and impairment is below that area. 

The respondents contended that the claimant’s impairment is to his leg, where the fracture

occurred, and not to the foot because his injury was simply not to the foot.  Alternatively, they

contended that the claimant’s impairment was 15%, even if to the foot.
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Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; on or about July 30, 2002, the claimant suffered a compensable injury

during his employment while JPD, Inc., which was an uninsured subcontractor performing work for

Legacy Builders, Inc., so that Respondents No. 1 and 2 are responsible for workers’ compensation

coverage; the claimant’s partial disability benefit rate is $220.00 per week; his injury has resulted

in impairment ratings of 21% to the foot and 15% to the lower extremity; and Respondents No. 1

and 2 have paid benefits for the rating of 15% to the lower extremity.

3. For purposes of the Act, the claimant’s impairment as a result of his compensable

injury is 21% to the foot, for which he is entitled to benefits in addition to those previously paid by

the respondents.

4. The respondents have controverted the payment of benefits hereinafter awarded and

the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half

by the claimant and one-half by the respondents.

DISCUSSION

The claimant, 43 years of age at the time of the hearing, was working as a carpenter for an

uninsured subcontractor which was performing work for Legacy Builders, Inc., on July 30, 2002,

when his ankle was injured when a wall fell on him, striking his ankle just above the “knot.”
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He was taken to Saline Memorial Hospital where x-rays revealed fractures in his lower leg,

a comminuted fracture of the distal fibula with transverse fracture of the distal tibia in the region of

the medial malleolus with associated soft tissue swelling.  On July 31, 2002, Dr. Jerry Lorio

performed surgery, an open reduction and internal fixation, which included insertion of a plate and

screws.  After the surgery, Dr. Lorio continued to follow the claimant’s progress and on April 29,

2003, because of continued pain, he surgically removed the hardware that had been previously

inserted.  In a note dated September 22, 2003, he reviewed the claimant’s case briefly and assessed

a whole person impairment of 6%, an impairment of 15% of the lower extremity, and a foot

impairment of 21%, based on Table 64, page 86, of the AMA Guides to Permanent Impairment,

because of “minimal angulation on the x-ray and on an oblique view....”  The 15% rating, accepted

by the respondents, given the claimant’s benefit rate, is worth $4,323.00 while the 21% rating to the

foot, requested by the claimant, is worth $6,052.20.

Under the Act, benefits for loss or permanent impairment of certain body parts are listed in

a “schedule” provide by Ark. Code Ann. §11-9-521 in terms of number of weeks of benefits payable

for amputation or total loss of the body part.  Where, as here, the claimant has suffered permanent

impairment less than total loss of the body part, he is entitled to the appropriate percentage of the

number of weeks assigned to the body part.  The problem of properly rating impairment under this

and other provisions has been addressed in Commission Rule 34 which adopted the AMA Guides

to the Evaluation of Permanent Impairment (4th Ed. 1993), exclusive of sections referring to pain

and, when rating the spine, exclusive of straight leg raising tests or range of motion tests. 

Table 64, referred to by Dr. Lorio, appears at page 86 of the Guides in Chapter 3, which

addresses the musculoskeletal system.  The portion of Table 64 which gives the impairment ratings
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mentioned by Dr. Lorio references ankle fracture extra-articular with angulation 10N - 14N.  The

Guides also use mathematical extrapolation to convert impairment ratings from the body part to the

extremity to the whole body, whether or not authorized by the Act.  For example, at page 75,

Chapter 3, explains that multiplying the specific-part impairment percent by 0.7 yields the lower

extremity impairment percent and multiplying the lower extremity impairment percent by 0.4 yields

the whole person impairment percent.  However, it does not authorize extrapolation from lower

extremity impairment to specific part impairment percent. 

The medical record in more than one place refers to the claimant’s injury as ankle fractures,

even though the fractures occurred in bones of the lower leg just above the ankle joint.  Ark. Code

Ann. §11-9-521 divides the leg into three portions; the leg from the knee to the hip; the leg between

the knee and the ankle; and the foot.  Thus, the ankle joint appears to be considered part of the foot

and not part of the leg, for purposes of the Act.

The basis for the ratings mentioned by Dr. Lorio and described in Table 64 is that of ankle

fracture extra-articular with “angulation”, a term defined by Dorland’s Illustrated Medical Dictionary

(29th Ed.)  at page 89 as “deviation from a straight line, as in a poorly set bone.”  Thus, the

angulation referred to by Dr. Lorio may be occurring in the bones of the lower leg, even though the

previous medical record indicated that there was no displacement associated with the fractures.  On

the other hand, the effect of this injury is to impair the ankle joint, according to the AMA Guides and

Dr. Lorio’s records.  The other impairment ratings are merely mathematical extrapolations.  This is

more apparent when other charts in Chapter 3 are reviewed and show impairment for only the lower

extremity and whole body, but do not extrapolate down to the foot where the injury, such as a tibial

shaft fracture or a knee injury, does not cause impairment to the ankle or foot.  Thus, the portion of
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Table 64, properly used by Dr. Lorio, begins with impairment where it occurred, the foot and ankle,

and then extrapolates additional percents for the extremity and the whole body.

Since the Commission, with the authority granted by the Legislature, has adopted Table 64

as part of the AMA Guides, and consistent with Dr. Lorio’s opinion, the claimant’s impairment is

properly rated to his foot.  The Act indicates that the lower leg stops above the ankle, so that the

ankle joint is left to the foot.  This legislative line drawing, ending the leg above the ankle joint and

leaving the ankle with the foot, is consistent with the treatment of the lower extremity by the AMA

Guides and distinguishes this issue from the problem of separating the back and the neck, where the

Legislature did not draw a line, which was addressed in Hapney v. Rheem Manufacturing Company,

341 Ark. 548 (June 8, 2000), and 342 Ark. 11 (September 14, 2000), cited by the respondents.  Thus,

in this regard, Dr. Lorio’s rating to the foot, the AMA Guides, and Ark. Code Ann. §11-9-521

indicate that the permanent impairment should be attributed to the claimant’s foot rather than his

lower leg.

The respondents also argued, in the alternative, that if the claimant’s foot is impaired, the

impairment rating should be 15%, referring to the figure which results when 21% is multiplied by

0.7.  However, this approach is inconsistent with Table 64 and the opinion of Dr. Lorio and is

otherwise without adequate foundation in this record.

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday
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Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.

Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


