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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F400131

CHARLES D. WILLIAMS, EMPLOYEE CLAIMANT

JOHN’S SALVANGE,
UNINSURED EMPLOYER RESPONDENT

OPINION FILED DECEMBER 7, 2004 

A hearing in this case was conducted on September 20, 2004, before ADMINISTRATIVE
LAW JUDGE D. FRANKLIN AREY, III, at Searcy, White County, Arkansas.

Claimant appeared on his own behalf.

Respondent was represented by Larry Killough, Jr., Attorney at Law, Searcy, Arkansas.

STATEMENT OF THE CASE

A prehearing telephone conference was held on this claim on June 22, 2004; a

Prehearing Order was filed in this matter on that same date.  A copy of the Prehearing

Order was admitted into the record as Commission Exhibit #1.

The parties agreed to the following stipulation at the hearing; it is hereby accepted:

1.  Respondent controverts this claim in its entirety.

At the September 20, 2004 hearing, the parties discussed the issues set forth in the

Prehearing Order.  The parties agreed to add an issue concerning jurisdiction, and

confirmed the issues noted in the prehearing order.  Thus, by agreement of the parties, the

issues to be litigated and resolved are limited to the following:

1.  Whether Respondent regularly employs a sufficient number of employees so that

the Workers’ Compensation Commission has jurisdiction over this matter.
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2.  Whether Claimant suffered a compensable specific incident injury on November

28, 2003.

3.  Whether Claimant is entitled to reasonable and necessary medical treatment.

4.  Whether Claimant is entitled to temporary total disability benefits.

Claimant contends that, as a regular employee of Respondent, he sustained a

compensable specific incident injury to his neck on November 28, 2003.  Claimant seeks

payment of certain medical expenses he incurred to treat his injury, as well as temporary

total disability benefits.  Respondent contends that it is not required to have workers’

compensation insurance, since it regularly employs only two employees.  Respondent also

denies that Claimant sustained a compensable specific incident injury on November 28,

2003.  

DISCUSSION

Initially, Respondent questions whether it employs sufficient employees to sustain

the Commission’s jurisdiction over this claim.  Therefore, it must be determined “whether

the respondent had the requisite number of employees for coverage under the Arkansas

Workers’ Compensation Law.”  Cummings v. Harris, Full Workers’ Compensation

Commission Opinion filed February 7, 1995 (E311597).

Claimant testified that he worked for Respondent three and one-half days per week,

for which he was paid $220.00 per week in cash.  He claimed to have worked this schedule

for “two or three months” prior to his injury.  Before working on this schedule, Claimant

contended that he worked for Respondent’s owner “off and on for the last seven or eight

years.  Whenever he needed me, he’d come and get me to work for him.”  During his

alleged regular employment, Claimant did “[j]ust whatever [Respondent’s owner] needed
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me to do, go pull parts or cut motors and transmission’s loose, work on his own private

stuff - a trailer, wrecker, forklift - whatever he needed me to do.”

Upon cross-examination, Claimant conceded the following:

Q.  Okay.  With respect to Mr. Morris’ business, how many people worked
there?

A.  Just him and his son.

Q.  You would agree that with the exception of possibly yourself, the only
people that really worked there are him and his son, those two people?

A.  They’re there every day, yes.

Nonetheless, Claimant insisted that he worked for Respondent.  Claimant testified that

Respondent’s owner, John Morris, had “helped me any way a person could be helped.”

Claimant’s wife, Judine Williams, testified on his behalf.  She recalled that “the last

time [Claimant] was working for them, he was working full time, 40 hours a week.”  She

later clarified that Claimant did forty hours of work “in three-and-a-half days”; he had been

on that schedule for “several months.”

Jackie Morris, son of John Morris, testified on Respondent’s behalf.  He testified that

he and his father were the only employees working at Respondent’s salvage yard.

Q.  Mr. Williams has claimed that during this time period, he was a full-time
employee working 40 hours a week.  Is that correct?

A.  No, sir.

Q.  How often did he work?

A.  Just what time we could go over there and catch him at home.  Whenever
he wasn’t asleep or something, we’d go over there and get him to come help
us; and that was just very seldom.

Q.  How far does he live from the salvage yard?
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A.  Probably two to two-and-a-half miles.

Q.  And what would be the occasion that you would need to go get him?

A.  Just the times we’d have customers come in from out of state and want
a bunch of parts or to pull windshields, such as that.

Q.  So it was sporadic as to when you would need extra help?

A.  Yes, sir.

Q.  And I assume the reason he would need to come over was just for extra
manpower?

A.  Yes, sir.

Q.  Do you have any idea how many hours a week he did work, on average?

A.  Very seldom, maybe 15 to 20 hours.  I don’t ever recall him working a full
three-and-a-half days a week.

Jackie Morris testified that he never witnessed Claimant being paid $220.00 a week: “I ain’t

never seen you get paid at all - cash, check or nothing else.”

John Morris testified as the owner of Respondent.  He described the business as

a salvage yard that only employs his son (Jackie Morris) and himself.  Regarding

Claimant’s relationship with the business, John Morris testified:

Q.  Now, Mr. Williams is claiming that at least during the latter part of last
year, he was basically a full-time employee, making $220 a week and
working like 35 or 40 hours a week.  Is that true?

A.  No.

Q.  Tell Judge Arey - I know it’s hard to prove a negative, but tell Judge Arey
what his relationship to your business was and when you would have him do
these odd jobs.

A.  When I needed him.

Q.  Which was how often?
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A.  No very often.  We have not needed nobody since he’s been gone.  In
fact, if he hadn’t needed parts or needed money to get the truck out of
impound, we wouldn’t have needed him most of the time to begin with.

Q.  You correct me if I’m wrong, but it sounds like a situation where you were
trying to create jobs to help this guy out and let him earn some money back.

A.  Sure.

Q.  Were there times when you actually did need an extra hand every once
in a while?

A.  There’s times you can use an extra hand, but there’s not times you have
to have them.

Q.  All right.  Do you agree that at times you or your son went to his house
to get him to see if he wanted to come work a few hours?

A.  Yes.

Q.  How often would that happen?

A.  Less than once a week, probably two or three times a month.

Q.  And how many hours would you need him when you would do that?

A.  Oh, two or three hours to half a day, whatever he had time to do or felt
like doing.  Where I am, you can pretty much create work.  If somebody
needs money or needs a part and they want to trade it out, we can find
something for them to do.

When Claimant examined John Morris concerning Claimant’s work hours, John Morris

emphatically testified: “You never worked three-and-a-half days a week.”

It should be noted that the record does not contain any documentary evidence in

support of Claimant’s contention that he was Respondent’s employee.  For example,

Claimant did not submit his 2003 State or Federal tax returns or any other tax document

evidencing receipt of income from Respondent.  Similarly, no other witness verified

Claimant’s contention of regular employment.
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“Employment” is defined as “[e]very employment in the state in which three (3) or

more employees are regularly employed by the same employer in the course of

business....”  Ark. Code Ann. § 11-9-102(11)(A).  If an employer regularly employs three

or more persons in the course of its business, that employer is subject to the workers’

compensation law and the jurisdiction of this Commission.  See Cummings, supra.  Here,

it must be determined whether Respondent “regularly employed” Claimant.  John Morris

and Jackie Morris admittedly work in the business, but a third employee must be found

before Respondent is subject to the workers’ compensation law.  Claimant argues that he

is, in fact, Respondent’s third employee.

The determinative factor in ascertaining the requisite number of employees is

whether three persons are regularly employed in the same business.  See Stewart v

Cosby-Parsons Quarter Horse Ranch, 269 Ark. 866, 868, 601 S.W.2d 590,       (1980).

As construed by the Arkansas Supreme Court, the phrase “regularly
employs” is not synonymous with “constancy.”  Instead, it is sufficient if the
demands of the business are such that the requisite number of workers are
regularly employed, although some or all of the workers may be employed
only periodically.

Cummings, supra (citations omitted); see Thomas v. Gibbons Flying Service, Full Workers’

Compensation Commission Opinion filed July 12, 1994 (E120701).  When a business

regularly employs the requisite number of employees, the workers’ compensation law does

apply even though, from time to time, the number of the employees in the business may

drop below the minimum number.  Vaughn v. Hutchins Greenhouse & Nursery, Inc., Full

Workers’ Compensation Commission Opinion filed July 18, 1997 (E404915).  But, an

employment relationship may be too irregular and of insufficient duration for a claimant to

be considered an employee.  See Stewart, 269 Ark. at 870, 601 S.W.2d at      .  
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Claimant must prove by a preponderance of the evidence that Respondent

employed the requisite number of employees to be covered by the workers’ compensation

law.  Stone v. Patel, 26 Ark. App. 54, 759 S.W.2d 579 (1988); Cummings, supra.

“Preponderance of the evidence” means evidence of greater convincing force; the term

does not mean preponderance in amount, but implies an overbalancing in weight.  Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 496-97, 206 S.W.2d 442,       (1947).

I find that Claimant has not sustained his burden of proving by a preponderance of

the evidence that Respondent employed the required number of employees to be covered

by the workers’ compensation law.  Although Claimant and his wife testified to Claimant’s

regular employment, they are interested in the outcome of this matter.  While John Morris,

the owner and operator of an uninsured employer, obviously has an interest in the outcome

of this matter, too, I find his testimony to be more credible, based upon my opportunity to

observe the witnesses and consideration of the record taken as a whole.  I likewise find the

testimony of Jackie Morris to be credible.

The credible testimony of John and Jackie Morris establishes that Respondent

never required the regular employment of more than two employees; Claimant’s services

were not required for three and one-half days per week.  Claimant himself testified that the

only two employees of the business at work every day were John Morris and his son.  On

the other hand, Claimant’s work was too irregular and of insufficient duration for Claimant

to be considered an employee of Respondent.  Jackie Morris testified that Claimant would

work “just very seldom.”  John Morris indicated that he created work to assist Claimant; this

is corroborated by Claimant’s acknowledgment that Morris helped Claimant “any way a

person could be helped.” Morris specifically testified that Claimant worked at Morris’
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request “probably two or three times a month” for “two or three hours to half a day,

whatever he had time to do or felt like doing.”

To summarize, I find that Respondent did not regularly employ three or more

persons; therefore, Respondent is not subject to the workers’ compensation law.  Based

upon the credible testimony of John Morris and his son, the demands of the business were

not such that three workers were regularly employed.  Instead, John Morris offered work

to Claimant as an accommodation; the Claimant worked irregularly and for short periods

of time.  Based upon this finding, Claimant’s claim must be denied and dismissed.  See

Thomas, supra.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulation agreed upon by the parties is reasonable and is approved.

2.  Respondent controverts this claim in its entirety.

3.  Claimant did not sustain his burden of proving by a preponderance of the

evidence that Respondent employed three employees; therefore, Respondent is not

subject to the workers’ compensation law.  The record establishes that the demands of

Respondent’s business required the regular employment of two employees, not three.

Claimant worked irregularly and for short periods of time; he was not regularly employed

by Respondent in the course of its business.

4.  Because Claimant failed to prove that Respondent is subject to the workers’

compensation law, it is not necessary to discuss the remaining issues.

ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, this claim is
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respectfully denied and dismissed.

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III,
Administrative Law Judge

DFA/ml


