
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F302300

DEWEY WILBANKS CLAIMANT

TIMBER RIDGE GROUP, INC. RESPONDENT EMPLOYER

ROYAL INSURANCE CO. OF AMERICA RESPONDENT CARRIER

ORDER AND OPINION FILED AUGUST 10, 2004

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE EMILY S. PAUL, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE JEREMY SWEARINGEN, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on May 26, 2004, in Little Rock,

Arkansas.  A prehearing conference was held on February 3, 2004 and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference and before the hearing, the parties agreed to the

following stipulations:

1.  There was an employer-employee relationship on
February 22, 2003.

2.  The compensation rates are $232/174.

3.  The heart-related benefits that are the subject of
the claimant’s estoppel argument are those medical
expenses incurred from the date of the injury through March
2, 2003.
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The claimant contends that on February 22, 2003, he suffered injuries to his right

and left arms and/or aggravations of previously undiagnosed neurological conditions of

his arms as well as an aggravation of a previously undiagnosed heart condition.  The

claimant contends the employer is estopped from denying medical treatment for the

heart condition up through March 1, 2003.  The claimant further contends he is entitled

to disability benefits from February 22, 2003, until January 8, 2004, and a controverted

attorney’s fee.

The respondents contend that the claimant cannot establish that he sustained

compensable bilateral upper extremity injuries on or about February 22, 2003.  The

respondents contend the claimant’s alleged condition did not arise out of and in the

course of his employment.  The respondents further contend that the claimant cannot

establish that he sustained a compensable heart injury under Ark. Code Ann. §11-9-

114; specifically that a compensable injury was not the major cause of his need for

treatment and subsequent heart-related disability.  The respondents further contend the

claimant was not engaged in extraordinary or unusual exertion during the time of the

alleged incident.

With respect to temporary total disability benefits, respondents contend that the

claimant is not entitled to the entire period of temporary total disability claimed, as he

was able to perform work during that period.  The respondents next contend that the

medical providers did not make any effort to receive pre-authorization for medical

treatment rendered.  Alternatively, if the claim is found to be compensable, respondents

should not be held responsible for expenses not pre-authorized.

The issues to be litigated are:
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1.  Compensability;
2.  Medical Benefits;
3.  Estoppel of respondents from payment of medical

benefits through March 1, 2003;
4.  Temporary total disability benefits; and
5.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on February 22, 2003.

2.  The compensation rates are $232/174.

3.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable heart injury arising out of his employment.

4.  The claimant has failed to prove by a preponderance of the evidence that he

sustained compensable upper extremity injuries arising out of his employment.

5.  The respondents are estopped from denying responsibility of medical

pursued at the direction of the employer between February 22, 2003 through February

27, 2004, at Saline Memorial Hospital and Emergency Room.

DISCUSSION

The claimant, 54 years old, was a care giver for clients with brain injuries.  On

February 22, 2003, the claimant was driving a van with clients going on a day outing
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when he was rear ended while his vehicle was stopped.  An ambulance sideswiped the

claimant’s vehicle as well as hitting the vehicle in the rear end.  The claimant

immediately began having pain in his left arm.  The claimant took the van load of clients

with him to the Saline County Emergency Room.  None of the clients sustained injuries.

According to the claimant, at the Saline County Emergency Room, his blood

pressure was taken and it registered high and he was instructed to take some

nitroglycerine pills.  The claimant testified that he had no money, so he left without any

treatment.  The claimant reported the incident to his supervisor and remained off work

until the following Monday.  He called in and was told by his supervisor, Dana

Threadgill, to go to the Saline Memorial Emergency Room to be checked out.  The

claimant was admitted to the hospital and stayed four or five days and had some tests

run and blockage was found; therefore, the arm problem was not addressed.  The

claimant was later transferred to Baptist Hospital and a triple bypass was performed. 

The claimant testified that he followed up with Dr. Paul Baxley after his heart surgery

and complained about arm problems.  Dr. Baxley referred him to Dr. Scott Schlesinger

who referred him to Dr. Alonzo Burba, a neurologist.  The claimant underwent some

nerve conduction tests and was referred back to Dr. Schlesinger who performed

surgery about July 8, 2003.  The claimant testified that respondents denied his claim so

he was unable to follow up with Dr. Schlesinger.  The claimant testified he removed his

own stitches.  The claimant has not worked following the vehicle accident.

The claimant confirmed that he began his employment with the respondent

employer in August 2002.  The claimant confirmed under cross examination that when

he went to the emergency room on the day of the accident his blood pressure reading
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was high and he had his blood pressure checked another time before this incident and

the bottom number was high.  The claimant again confirmed that his supervisor, Dana

Threadgill, told him to go on to Saline Memorial Emergency Room to get checked out

after he complained of not feeling well and his arm hurting on Monday following the

motor vehicle accident.  The claimant confirmed that he did not question any of the

tests or who was responsible for paying for these tests and that he could not remember

the date he knew his claim was denied by the insurance company; however, he knew it

before he saw Dr. Schlesinger.

The claimant verified that he stayed with his brother and his brother’s invalid wife

after he was released from the hospital following heart surgery.  The claimant verified

that he cooked some for his sister-in-law and helped her from the bed to the bathroom. 

The claimant testified his brother gave him $40 per month to buy cigarettes during the

time he lived with his brother.  The claimant verified that he was able to drive about four

months following his heart surgery and began receiving a monthly disability check from

the Veterans Administration for $823, beginning in February 2004.

The claimant was questioned about possible jobs he might perform as of

January 28, 2004 and he testified that he believed he was unemployable.  He testified

that going to the doctor and to the VA was a full-time job and he was filing for social

security disability benefits.

The claimant testified that a case manager for the insurance company, came to

see him in Saline Memorial Hospital and she advised him when he was released from

Baptist Hospital that she would pay for the pain medicine but not the heart medicine.
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Dana Threadgill, human resource coordinator for the respondent employer,

verified that the claimant advised her he was having numbness in his arm on February

24, 2003 and she told him to go to Saline Memorial Emergency Room to be evaluated. 

Ms. Threadgill was aware of the motor vehicle accident when she spoke with the

claimant on February 24, 2003. but  was not aware of the date she knew the claim was

controverted.

Since the claimant contends he sustained arm problems following a specific

incident, we must consider the statutory requirements for a specific incident injury.

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2003).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, it is undisputed that the claimant was involved in a motor

vehicle accident on February 22, 2003, where he received some cursory evaluations at

the Saline Memorial Hospital Emergency Room.  He declined further evaluations
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because of no insurance or finances.  The claimant properly reported the accident to

his supervisor.  On February 24, 2003, it is again undisputed that the claimant spoke

with Dana Threadgill, the human resource person for the respondent, and was told he

could go to Saline Memorial Hospital Emergency Room to be checked after he

complained of left arm numbness.  The claimant went to the emergency room and was

admitted to the hospital and various diagnostic tests were performed, revealing 98%

blockage of one cardiac artery and 50% blockage of another artery.  The claimant was

transferred to Baptist Hospital for heart surgery.  This condition was considered the

most pressing and his arm pain was not addressed.

In order for a heart-related condition to be compensable, the statutory

requirements of Ark. Code Ann. §11-9-114 must be met.  In a workers’ compensation

case, the claimant has the burden of proving by a preponderance of the evidence that

the claim is compensable; i.e., that his injury was the result of an accident that arose in

the course of his employment, and that it grew out of, or resulted from the employment. 

Carman v. Haworth, Inc., 74 Ark. App. 55, 455. S.W.3d 408 (2001).  For the claimant to

show compensability here, he must show under Ark. Code Ann. §11-9-114 that the

exertion associated with this accident was extraordinary and unusual compared to the

employee’s usual work or some unusual and unpredicted incident occurred that was the

major cause of the physical harm.  Mtn. Home v. Hafer, 66 Ark. App. 127, 991 S.W.2d

127 (1999); Ulibarri v. Jim Wood Co., 79 Ark. App. 354, 87 S.W.2d 846 (2002).

The claimant also contends his heart condition was an aggravation of a

preexisting condition.  An aggravation being a new injury with an independent cause,
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must meet the definition of a compensable injury in order to establish compensability for

the aggravation.  Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883

(1996).  The claimant has failed to prove by a preponderance of the evidence that the

need for heart surgery or his heart condition was caused by the motor vehicle incident. 

The medical evidence provided the claimant’s need for heart surgery stemmed from a

98% blocked cardiac artery and a 50% blocked artery, a cause unrelated to a motor

vehicle accident.  This condition was merely fortuitously diagnosed following the vehicle

accident.  The claimant has failed to satisfy the major cause requirement of Ark. Code

Ann. §11-9-114.

The claimant next contends he sustained upper extremity injuries arising out of

the motor vehicle accident.  While the claimant did initially complain of left arm

numbness, his arm condition was not addressed until he saw Dr. Scott Schlesinger, a

neurosurgeon, on May 14, 2003.  On May 14, 2003, Dr. Schlesinger diagnosed the

claimant with bilateral ulnar neuropathy and indicated the claimant’s condition was “a bit

odd in presentation. . .” and ordered EMG studies.  (Cl. Exh. No. 1, p. 15.)  The EMG

studies on May 13, 2003, revealed “bilateral ulnar neuropathy with an advanced

condylar groove syndrome of the left and a mild condylar groove syndrome on the

right.”  (Cl. Exh. No. 1, p. 19.)  After the diagnostic testing, Dr. Schlesinger performed

ulnar neuropathy surgery on July 8, 2003.

At Dr. Schlesinger’s March 22, 2004, deposition, he explained to the parties that

even if the claimant’s history of symptoms occurring after the February 22, 2003,

incident were true, he could only suspect that the claimant was a gentleman with a



propensity to have an onset of problems that were brought on by some jarring effect in

a nerve that was not normal to begin with.

Q.  [Mr. Swearingen] What are some of the most common
causes for ulnar neuropathy?

  
A.  [Dr. Schlesinger] Generally, ulnar neuropathy is due to
entrapment at the area of the elbow from just any number of
things, scar tissue or compression of the nerve from an old
healed fracture, etcetera.

Q.   Okay.

A.  That’s the most common problems.

Q.  Is it common to see sudden onset of bilateral ulnar
neuropathy when there is no direct trauma to any particular
body part such as – in the patient, especially the arms?

A.  Very uncommon.    (Resp. Exh. No. 2,  p. 7, lines 4-16.)

Certainly, compensability does not have to be established by medical expert

opinions on causation.  Wal-Mart Stores, Inc. v. Van Wagner, 74 Ark. App. 231, 48

S.W.3d 540 (2001).  However, Dr. Schlesinger’s opinions fall short of presenting an

opinion rising to the level of reasonable degree of medical certainty that the claimant

developed sudden onset bilateral ulnar neuropathy resulting from a vehicle accident

with possibly no trauma.

I find the claimant has failed to prove by a preponderance of the evidence that

his upper extremities’ condition arose out of and in the course of his employment as a

result of his February 22, 2003, motor vehicle accident.

Claimant alternatively contends that respondents are estopped from denying

liability for medical expenses he incurred from February 24, 2003 through March 1,

2003, while he was being evaluated at Saline Memorial Hospital and Emergency Room. 
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Claimant contends Dana Threadgill told him to go to Saline Memorial Hospital

Emergency Room and be evaluated.  Claimant relied on respondents being responsible

for the medical expenses. 

Generally, an employer is only responsible for medical expenses when an

employee has been determined to have suffered a compensable injury.  However, in

this case the employer directed the claimant to the Saline County emergency room and

this led the claimant to believe the expenses would be covered by workers’

compensation.  The employer was aware the claimant was not covered by group health

insurance and was aware of the work motor vehicle accident two days earlier.  The

equitable doctrine of estopped must be invoked in this case as this is similar to

Southern Hospitalities v. Britain, 54 Ark. App. 318, 925 S.W.2d 81 (1996), where Ms.

Britain was directed to a doctor by the employer and she incurred medical expenses

and her claim was later found not to be compensable.  The respondents were liable for

the expenses sought at their direction.

In Snow v. Alcoa, 15 Ark. App. 205, 691 S.W.2d 194 (1985), the Court of

Appeals set out the elements of estoppel, as follows:

1) The party to be estopped must know the facts; 2) he or
she must intend that his or her conduct shall be acted upon
or must act so that the party asserting the estoppel has a
right to believe the other party so intended; 3) the party
asserting the estoppel must be ignorant of the true facts;
and 4) the party asserting the estoppel must rely on the
other party’s conduct to his or her injury.  

I find the preponderance of evidence supports the doctrine of estoppel and find

the employer is estopped from denying responsibility for the medical expenses incurred



11

at Saline Memorial Hospital and emergency room from February 22, 2003 through

February 27, 2003.

The respondents contend the hospital did not pre-authorize as required by Rule

30 and, therefore, respondents should not be responsible for those services not pre-

authorized.  Respondents acknowledge that the provider had the employer’s group

health plan number and there was no obvious indication to the provider that the

services were in relation to a work injury.  The claimant testified that he had no group

health insurance and did not provide any health insurance numbers to the hospital.  

The employer would be the most logical source of providing the health insurance

numbers to the provider.  I was not persuaded that the respondents should be relieved

from responsibility for the medical services provided by the Saline Memorial Hospital

and emergency room because of failure to pre-authorize.   I find respondents remain

responsible for those services.

Since the claim for benefits was not found compensable, the issue of temporary

total disability benefits was not addressed.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable heart injury arising out of his employment.  The claimant has

failed to prove by a preponderance of the evidence that he sustained compensable

upper extremity injuries arising out of his employment.  Respondents are estopped from

denying responsibility of medical pursued at the direction of the employer between
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February 22, 2003 through February 27, 2004 at Saline Memorial Hospital and

Emergency Room.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


