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Hearing before Administrative Law Judge Cynthia Estes Rogers on June 18, 2004, in
Monticello, Drew County, Arkansas.

Claimant represented by Mr. Kenneth A. Harper, Attorney at Law, Monticello, Arkansas.

Respondents represented by Mr. Andrew M. Ivey, Attorney at Law, Little Rock, Arkansas.

A hearing was held on June 18, 2004, to determine the compensability of the claim

filed herein.  

The parties stipulated to the existence of the employee-employer relationship on

February 21, 2003.  It was further stipulated that the claimant’s earnings were sufficient to

entitle her to weekly indemnity benefits of $195.00 for temporary total disability and $154.00

for permanent partial disability benefits.   

Claimant contends that she sustained a compensable injury to her left shoulder and

neck and is entitled to past and future medical benefits, temporary total disability benefits,

and attorney’s fees. 

Respondents controvert this claim in its entirety, contending that the claimant’s

alleged problems pre-existed her employment with respondent employer.  Respondents
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contend that there is no causal connection between claimant’s injury and her employment.

Respondents further contend that no notice was given to respondent employer until the filing

of the AR-C form on June 30, 2003, and that in the event claimant’s claim is found to be

compensable, she should not be entitled to any benefits prior to June 30, 2003.   

STATEMENT OF THE CASE

Claimant alleges that she sustained a compensable injury to her neck and left shoulder

during her shift on February 21, 2003, while working as a sander for respondent employer.

She testified that while single-handedly lifting a table top onto her work station, she felt a

pain in her left shoulder and neck.  She testified that she told her lead person, Kim

Washington, that she had hurt her left arm and that Ms. Washington told her to report it to

their direct supervisor, David Rawls.  Claimant testified that she could not locate Mr. Rawls

at that time in order to tell him, but that she did report it to him later in the day, in the

presence of Kim Washington, Claire Tanksley, and Lorraine Donaldson, and that Mr. Rawls

said he would “take care of it.”  Neither Ms. Washington, Ms. Tanksley, nor Ms. Donaldson

were called to testify.  

Claimant allegedly treated with her primary physician, Dr. Sandra Sheiron, on

February 24, 2003.  However, no clinic notes were introduced from that date, only a

certificate to return to work from Dr. Sheiron’s clinic, which was neither signed nor initialed

by the doctor.  No accompanying medical records were produced from that visit, nor were

any medical records from that period produced until the April 3, 2003, report from Dr. John

Lytle, in which Dr. Lytle notes that the claimant was seen by him on referral from Dr.

Sheiron, for an injury sustained some time in February of 2003.  The doctor noted that the
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claimant had a previous work-related injury to her left shoulder approximately nine years

before that visit and diagnosed her with subacromial bursitis and rotator cuff tendinitis.    

Claimant testified that she had never before been diagnosed with bursitis.

Respondents submitted medical reports from claimant’s former primary physician, Dr. Ralph

Maxwell, and from Dr. Eleanor Lipsmeyer of UAMS, who both opined in 1994 that claimant

suffered from tendinitis in the left shoulder.  

Claimant testified that Mr. Rawls, her supervisor, instructed her to put her medical

bills on her personal health insurance.  Although she testified that she was aware that she was

supposed to fill out an incident report following a work-related injury, she testified that she

never filled one out because she thought that informing Mr. Rawls was sufficient. 

Mr. Rawls testified that he was never informed by the claimant, either privately or

in front of other employees, that claimant had sustained an injury at work and that he never

instructed claimant to put any expenses on her personal insurance that would be considered

work related.  He testified that his only knowledge that a work-related injury had ever been

alleged was when David Patrick, the human resources manger for respondent employer,

informed him that claimant had filed an AR-C form in June of 2003.  Mr. Rawls testified that

the claimant had told him some time in April or May of 2003 that she needed to be off work

due to pain in her left shoulder but that she had specifically told him that the pain was due

to her pre-existing bursitis condition. 

David Patrick also testified that claimant advised him that she had problems with her

shoulder related to bursitis, but never told him that her injury was related to a specific

incident at work.  Both Mr. Rawls and Mr. Patrick testified that they tried to work with
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claimant for her time off for medical reasons, even though she did not qualify at that time for

leave under the Family Medical Leave Act.  Mr. Patrick testified that he, in fact, had

attempted to assist claimant in getting short-term disability benefits for which she had

applied but had been denied, as the condition was classified as a “pre-existing condition.”

Mr. Patrick testified that at no point during his assistance with her in regard to her short-term

disability request did claimant ever tell him she had had a work-related injury.  

Claimant was denied short-term disability benefits on June 13, 2003; she then filed

an AR-C form with the Commission on June 30, 2003.  Claimant testified that she attempted

to request workers’ compensation forms from respondent employer following her denial of

short-term disability benefits and was denied access to those forms by Mr. Patrick.  Mr.

Patrick admitted that he refused to give her the forms and instead referred her to the Arkansas

Workers’ Compensation Commission to obtain the documents, testifying that he did this

because he did not want to assist the claimant in perpetuating a fraud on the Commission.

FINDING OF FACT

Claimant has failed to meet her burden of proving by a preponderance of the evidence

that her alleged injury is compensable.  Specifically, the claimant has failed to establish a

causal connection between her employment and her injury, within a reasonable degree of

medical certainty.

DISCUSSION

There is a requirement in all workers’ compensation cases that the claimant must

demonstrate a causal connection between the injuries complained of and the work activity.

See Gerber Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  Moreover,
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a compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000); Kildow v. Baldwin Piano, 333 Ark. 335, 969 S.W.2d 190 (1998).

Objective findings are those that cannot come under the voluntary control of the claimant.

Ark. Code Ann. § 11-9-102(16)(A)(i).  Medical opinions addressing compensability must

be stated within a reasonable degree of medical certainty.  Ark. Code Ann. § 11-9-

102(16)(B); Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72 S.W.3d 560 (2002).

Speculation and conjecture cannot substitute for credible evidence.  Id.  Further, the

Commission has the authority to accept or reject medical opinions, and its resolution of the

medical evidence has the force and effect of a jury verdict.  Jim Walter Homes and Travelers

Ins. v. Beard, 82 Ark. App. 607, 120 S.W.3d 160 (2003). 

Questions of credibility and the weight and sufficiency to be given evidence are

matters within the province of the Commission.  See Smith-Blair, Inc. v. Jones, supra;

Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 188, 975 S.W.2d 857 (1998).  The Commission

is not required to believe the testimony of the claimant or any other witness, but may accept

and translate into findings of fact only those portions of the testimony it deems worthy of

belief.  Smith-Blair, Inc. v. Jones, supra; Arnold v. Tyson Foods, Inc., 64 Ark. App. 245, 983

S.W.2d 444 (1998).  Furthermore, it is well established that it is within the Commission's

province to weigh all the medical evidence and to determine what is most credible.

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  The Commission

is entitled to review the basis for a doctor's opinion in deciding the weight and credibility of
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the opinion and medical evidence.  Smith-Blair, Inc. v. Jones, supra; Maverick Transp. v.

Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000). 

In this case, the claimant has failed to establish that she sustained an injury to her

neck and left shoulder as a result of a specific incident, which arose out of and in the course

of her employment with respondent employer.  She has provided no evidence to support a

specific incident of injury, other than her own self-serving testimony to support a claim for

her alleged injury.  She has offered no medical evidence whatsoever to support a

compensable claim.  

Claimant testified that she advised Mr. Rawls of her alleged injury on February 21,

2003, in the presence of fellow employees.  Mr. Rawls denied this, and claimant called no

witnesses to support her testimony.  Claimant has offered no lay or documentary evidence

to support these allegations.  Claimant admitted that she had never filled out an accident

report following the alleged injury and further testified that the first time she ever requested

workers’ compensation forms from her employer was after she was denied short-term

disability benefits.  Both Mr. Rawls and Mr. Patrick testified that the employees are made

aware in their handbook and at monthly safety meetings that they are required to report an

injury directly to their supervisor and are to fill out an incident report as soon as the incident

is reported.  Claimant offered no credible explanation for her failure to fill out an incident

report, merely stating that she told Mr. Rawls and that he stated he would “take care of it.”

Again, claimant produced no witness of her own to support this allegation.  

Furthermore, as stated above, a compensable injury must be established by medical

evidence supported by objective findings.  Claimant has, likewise, failed to produce any
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medical evidence supported by objective medical findings of her alleged injury.  The medical

evidence submitted by the claimant is more indicative of a longstanding degenerative

condition, rather than an acute injury.  While claimant offered into evidence multiple reports

from Drs. Lytle and Sheiron and her physical therapist, Nat Grubbs, suggesting bursitis and

tendinitis, no physician has opined that these conditions are related to any injury at work.

There is simply no indication from any of the medical records that the claimant sustained an

injury while at work that would cause her bursitis and tendinitis.  

Respondents submitted reports from claimant’s former physician, Dr. Maxwell, from

1989 and 1994, which in fact evidenced pre-existing neck and left shoulder conditions that

were eventually diagnosed by Dr. Lipsmeyer in December of 1994 as tendinitis with muscle

spasm in the trapezious muscle.  While the claimant may deny any knowledge of her

previous diagnosis regarding her left shoulder, the records presented establish that the

claimant had a clear pre-existing condition in her left upper extremity which is consistent

with the current condition suffered by the claimant. 

 In this examiner’s opinion, the claimant herein simply does not establish by a

preponderance of the evidence that there is a causal connection between her condition and

any work activity in which she was engaged with respondent employer, within a reasonable

degree of medical certainty.

As claimant has failed to establish compensability, the issue of failure to give notice

to the employer need not be further addressed.   

The above claim is respectfully denied and dismissed.  
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IT IS SO ORDERED.

____________________________________
CYNTHIA ESTES ROGERS
Administrative Law Judge


