
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F307419

JASON WATSON, EMPLOYEE CLAIMANT

DELTA PLASTICS, EMPLOYER RESPONDENT

CNA INSURANCE COMPANY, CARRIER RESPONDENT

OPINION FILED NOVEMBER 30, 2004

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on October 20, 2004
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. KEITH WREN, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE FRANK B. NEWELL, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of vocational

rehabilitation, wage loss and attorney’s fees.

At issue is the credibility of the claimant and the extent of wage loss as defined by Ark. Code

Ann. §11-9-522/§11-9-505/§11-9-102.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on May 29, 2003 at

which time the claimant sustained a compensable back injury at a compensation rate of

$238.00/$179.00.  Medical expenses, temporary total disability benefits (until March 2, 2004) and

a 10% anatomical rating have been accepted.
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The claimant contends that he is entitled to wage loss in excess of his impairment rating.  He

is willing to participate in a rehabilitation evaluation at the respondents’ expense.

The respondents contend all appropriate benefits have been paid.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript along with a surveillance

videotape incorporated by reference.

The claimant was the only witness to testify at the hearing.  The parties stipulated that if

called to testify, the claimant’s fiancee’, Nancy Charmaine Byrd, would corroborate the claimant’s

testimony.

The claimant, age 28 (D.O.B. February 22, 1976) has a tenth grade education and sporadic

work history as an unskilled manual laborer.  The longest period of time he held a job was two or

three years and his highest salary was $8.00 or $9.00 an hour.  His work history includes janitorial

work, laborer at construction sites, furniture mover, die press operator, unloading trucks and moving

freight, wrapping and shipping freight, repairing farm equipment, changing tires, light mechanic

work on vehicles, and operating a computer using the store’s program.

He had worked for Delta Plastics only a day or two before he injured his back in a lifting

incident on May 29, 2003.  Dr. Ron Williams performed surgery on October 17, 2003, and released

the claimant on March 2, 2004 with a 10% permanent anatomical impairment rating to the body as

a whole.  Dr. Williams assessed no work restrictions.  The claimant has not worked since June, 2003.

The claimant testified the surgery was not helpful and he remains symptomatic with left leg

and lower back pain.  He has difficulty walking for any distance and standing still for any length of
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time.  He stated he could bend over as far as his knees, but he could not touch his toes.

The respondent-employer is located in Stuttgart (Arkansas County) but the claimant now

lives in Blytheville (Mississippi County).  He stated he had looked for work unsuccessfully at a

couple of locations.  He also stated that the respondent-employer had not offered him a job, however,

he is unfamiliar with the variety of jobs at the plant so he is unsure if he could perform those jobs

or if there is an opening.  It should be noted that the claimant moved to an area of the state with more

job opportunities than the one he left.

The claimant stated his pain interferes with his former hobbies and sports (hunting, fishing,

playing ball) and he has gained 20-30 pounds since the injury.

SURVEILLANCE VIDEOTAPE

The video depicts the claimant lifting, bending, walking.  The claimant explained that it was

necessary for his fiancee’ to stay with their child while he changed a flat tire, installed the spare, and

drove the car to Exxon to have the tires replaced.  He estimated the tire weighed 15 pounds and since

he had no work restrictions, he felt he was able to handle the task.

MEDICAL EVIDENCE

The claimant’s MRI scan showed congenital stenosis with superimposed, acquired stenosis

and a left paracentral herniation at L4-5.  Surgery (microlaminectomy at L3-L4 on the

left/microdiskectomy L4-L5, left) was performed on October 17, 2003.  A repeat MRI scan taken

on November 12, 2003 showed persistent stenosis at L4-5, secondary to a bulging disc, facet

hypertrophy, and scar tissue.  According to Dr. Williams’ letter of January 15, 2004, the claimant

declined any further surgery.
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A Functional Capacity Evaluation (FCE) was performed on February 24, 2004.  The claimant

demonstrated inconsistent effort and symptom magnification and discontinued the evaluation

prematurely.

FCE 2-24-04:
RELIABILITY AND CONSISTENCY OF EFFORT

The results of this evaluation suggest that Mr. Watson
gave a unreliable effort, with 19 of 51 consistency
measures within expected limits.  Mr. Watson
demonstrated inconsistencies related to positioning
and position changes during the evaluation.  He
demonstrated the ability to bend at the waist in a
seated position but not in a standing position.  Mr.
Watson rated his pain as high as a 10 on the 0-10 pain
scale but expressed a willingness to continue with
some portions of the evaluation.  Mr. Watson did not
demonstrate appropriate compensatory movements
associated with his reported level pain and disability.
He tested positive symptom magnification tests as
follows: positive for axial compression, positive for
passive hip rotation, positive for Hoover’s test on the
unaffected side.  Mr. Watson voluntarily discontinued
the testing procedure at the static lifting portion of the
evaluation secondary to severe to unbearable pain and
a reported fear of further injury or increased pain.  He
lifted no weight.

FUNCTIONAL ABILITIES
Mr. Watson demonstrated the ability to use his hands
and arms but otherwise demonstrated the ability to
perform work in the Sedentary work category.  He
demonstrated ability that would not allow him to work
for over 1 hour.

FUNCTIONAL LIMITATIONS
The Client’s current functional limits are
undetermined secondary to the client’s voluntary
discontinuation of the evaluation before limitations
could be accurately determined.
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CONCLUSIONS
Mr. Jason Watson was referred for a comprehensive
functional capacity evaluation to determine his current
functional abilities.  Mr. Watson demonstrated very
inconsistent effort and significantly limited functional
abilities that would render him to be unable to
perform any degree of work.  This is highly
questionable with his inconsistencies exhibited and
signs of symptom magnification.

* * *

Dr. Williams’ report of 3-2-04:
Mr. Watson had a work evaluation, which was largely invalid, but it
appears that he is not likely to be able to return to work.  In fact, he
and I talked about getting some assistance from the Arkansas
Rehabilitation Service to see if he can be trained in computers, which
he has some experience in already.

Despite Dr. Williams’ comment, the claimant has not proposed a plan of rehabilitation.

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.

Wage loss is the degree to which the compensable injury has affected the claimant’s earning

capacity.  The extent of disability is a question of fact for the Commission.  Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  Factors to be considered in

assessing wage loss include the claimant’s, age, education, work experience, medical evidence and

other matters which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary termination.  Glass

v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984),  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and
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Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

The respondents can mitigate wage loss benefits by showing the claimant can return to work

at wages commensurate to his pre-injury earnings, Ark. Code Ann. §11-9-522.  In this case, it is

impractical for the claimant to return to work with the employer because he no longer lives in the

area.

Additionally, wage loss benefits can be affected by the claimant’s participation in vocational

rehabilitation, Ark. Code Ann. §11-9-505.  In this case, the respondents have controverted an

evaluation by a private company at their expense.

In view of the lack of work restrictions, an invalid FCE, I find the claimant is unmotivated

to return to work.  These factors coupled with the claimant’s youth lead me to the conclusion that

the claimant is not entitled to additional permanent partial disability benefits.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on May 29, 2003 at which time the claimant sustained
a compensable back injury at a compensation rate of
$238.00/$179.00.  Medical expenses, temporary total
disability benefits and a 10% rating to the body as a
whole have been paid.

2. The claimant has failed to prove by a preponderance
of the credible evidence of record that he has
sustained wage loss in excess of the rating after
considering his age, education, work experience, and
motivation.

This claim for additional permanent partial disability benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
                                                                          
ELIZABETH W. HOGAN
Administrative Law Judge


