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Hearing conducted January 29, 2004, before Administrative Law Judge Richard B. Calaway in
Hot Springs, Garland County, Arkansas, with

Mr. C. Burt Newell, Attorney at Law, Hot Springs, Arkansas, appearing for the claimant and

Ms. Melissa Ross, Attorney at Law, Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over the claimant’s request for an examination by Dr. Greer Richardson,

pursuant to a referral by her treating physician, in order to obtain a second opinion concerning

possible treatment for continuing pain associated with her admittedly compensable left foot injury.

The claimant contended that she should be permitted to consult Dr. Richardson, pursuant to

a referral by Dr. Jason G. Stewart, her authorized treating physician who has declined to treat her any

further. Other possible issues, including additional temporary total disability benefits for this

scheduled injury, were reserved.  An attorney’s fee for controversion was also requested.

The respondents contended that referral to Dr. Richardson is not valid under Arkansas law

because no additional treatment is reasonably necessary and, further, the claimant has had a one-time

change of physician and is not entitled to a second change of physician.  For the record, they further

contended that, even if the claimant eventually sees another doctor who declares her to be temporary
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totally disabled and takes her off work, the respondents are not liable for temporary total disability

benefits during the interim period of time ending when the claimant actually sees the new physician.

However, possible additional temporary total disability is among the issues reserved by the claimant.

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant sustained a compensable injury to her left foot March 27,

2000; and the respondents have initiated payment pursuant to an impairment rating of 12% to the

left lower extremity, assigned by Dr. Kenneth Rosenzweig December 5, 2002, and thereafter paid

temporary total disability benefits from May 8, 2003, until October 7, 2003.

3. The preponderance of the evidence shows that the claimant is entitled to be examined

by Dr. Richardson, at the expense of the respondents, pursuant to the referral of Dr. Stewart.

4. The respondents have controverted the payment of benefits hereinafter awarded and

the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half

by the claimant and one-half by the respondents.

DISCUSSION

The claimant, 51 years of age at the time of the hearing, injured her left foot March 27, 2000,

during her employment as a surgical nurse and executive assistant to Dr. Frais when a wooden table

was dropped on her left foot.  Her injuries were accepted as compensable and she was given medical
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care, including treatment by Dr. Chris Young, by Dr. Steven Kulik, surgery by Dr. Ruth Thomas,

surgery by Dr. Frederick Day, and additional care by Dr. Jason G. Stewart, as the result of a one-time

change of physician order entered by this Commission.  She has also been followed by Dr. Kenneth

Rosenzweig.

At the hearing, claimant described her continuing problems and stated that she is not able to

wear shoes, even those that are orthotic, but must wear flip-flops.  She showed that her foot becomes

discolored when she tries to wear orthotic shoes as she has recently due to cold weather.  She also

stated that three bones in her foot become “exposed” because of the failed attempts at surgery she

has received.  She even testified that when she wears shoes the bones actually break the skin.  She

further testified that she does not want to return to Dr. Thomas because her surgery has failed and,

further, the claimant does not want to consider amputation which she says has been suggested by

Dr. Kulik and Dr. Thomas.  She stated that she prefers to see Dr. Richardson pursuant to the referral

by Dr. Stewart.

In his deposition, Dr. Jason G. Stewart testified that he was an orthopedic surgeon

specializing in the treatment of the foot and ankle and that he had seen the claimant four times over

a period of a year, the last occasion being September 10, 2003.  He stated that the claimant’s chief

complaint was a small bone fragment and her related desire to have surgery to remove it.  It was his

opinion that, because of her previous numerous surgeries and other treatment which had been tried

and seemingly failed, additional surgery was not warranted.  However, he also testified that he

referred the claimant to Dr. Greer Richardson at the Campbell Clinic in Memphis, a well known

author of many orthopedic texts and articles, who Dr. Stewart had met causally and had heard speak

on numerous occasions.  He stated that Dr. Richardson had trained Dr. Stewart’s mentor and that he
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had previous experience sending Dr. Richardson difficult cases and getting what he believed to be

a very trusted opinion of how to deal with a very difficult problem, which the claimant definitely has.

(Dep. at 12) He further described Dr. Richardson as well regarded among orthopedic surgeons and

stated that he did not know what Dr. Richardson would say, but conceded that he might recommend

surgery.  He also stated that, “...a new take on it may be better”.  (Dep. at 14)

Dr. Stewart also stated that the claimant was experiencing continuing pain and described her

biggest problem as transfer metatarsagia, which he related to her bunion surgery.  He described the

condition as a deformity where less weight is put on the first metatarsal ray and more weight is

transferred to the second or third.  It was his opinion that the claimant’s pain was related to this

condition rather than to the bone fragment she had complained of.  He also stated the claimant

suffered from hallux varus, where the big toe turns toward the midline, usually a result of bunion

surgery gone bad.  He also stated that the claimant suffered from hammertoe of the second toe,

causing the toe to be slightly cocked up.  Dr. Stewart had treated the claimant with medication and

multiple changes to her orthotics.  He also recommended restrictions to avoid further discomfort and

injury to her foot, including seeking a sedentary job; avoiding any impact activity; not climbing

ladders; not pushing, pulling or carrying more than twenty pounds; and not standing more than one

hour in a four hour period.    

The Act requires the employer promptly to provide an injured with such medical and related

benefits as may be reasonably necessary in connection with the compensable injury.  Ark. Code Ann.

§11-9-508.  This responsibility extends to reasonably necessary treatment by physicians to whom

the claimant is properly referred.  Ark. Code Ann. §11-9-514 permits the claimant to change

physicians under limited circumstances, but is not involved in this case, since the claimant is
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requesting an examination pursuant to the referral by an authorized treating physician.  Given the

claimant’s continuing problems, her response to her past medical care, Dr. Stewart’s

recommendation of Dr. Richardson, and Dr. Richardson’s status as an expert in this area of

treatment, the claimant’s referral to him for an examination is reasonably necessary in connection

with her compensable injury.

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.

Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


