
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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EDWARD L. WARREN, EMPLOYEE CLAIMANT

YOUTH SERVICES CENTER, EMPLOYER RESPONDENT
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Hearing before Chief Administrative Law  Judge David Greenbaum on June 21,
2004, in Lit t le Rock, Pulaski County, Arkansas.

Claimant represented by Mr. James W. Stanley, Attorney-at-Law, North Litt le
Rock, Arkansas.

Respondents represented by Mr. Richard S. Smith, Attorney-at-Law , Litt le Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing w as conducted June 21, 2004, to determine w hether the

claimant  w as entit led to addit ional permanent disabilit y benefits.

A prehearing conference was conducted in this case on April 21, 2004,

and a Prehearing Order w as f iled on April 22, 2004.  At the hearing, the part ies

announced that  the st ipulat ions, issues, as w ell as their respect ive contentions

w ere properly set  out in the Prehearing Order.  A copy of the Order w as

introduced as “ Commission’s Exhibit  1"  and made a part of the record w ithout

objection.

It was stipulated that the claimant sustained compensable injuries

arising out of and during the course of his employment with the Alexander
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Youth Services Center on both October 22, 1985, and, again, on October 14,

1986; that claimant’s average weekly wage was $399.50, entitling him to the

maximum applicable compensation rates; that the last formal hearing

conducted in these claims was held December 14, 1994, and an Opinion filed

March 30, 1995; that no appeal was taken from the prior Opinion and Award

which is now final and the law of the case.

By agreement  of  the part ies, the   issue presented  for determination w as

whether the claimant was entitled to permanent total disability benefits.

Claimant contended, in summary, that his overall condition had changed

since the prior Opinion, both from a physical, as well as a compensable,

psychological standpoint, entitling him to an award of permanent total

disability.  At the hearing, the claimant amended his contentions to include

additional indemnity benefits beyond those previously awarded in the event the

Commission, in its sound discretion, determined that the claimant was less

than permanently totally disabled.  A controverted attorney’s fee was requested

in the event additional benefits was awarded.

The respondents contended that the claimant was not permanently

totally disabled and that he was limited to the benefits previously awarded.

Respondents maintained that the claim for additional indemnity benefits was

barred by the doctrine of res judicata.

In addit ion to the claimant , his w ife, Juanita Warren, w as called as a
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corroborat ing w itness.  The record in this case is composed solely of the

transcript  of the June 21, 2004, hearing containing numerous exhibits,

including a volume of medical reports.  Both part ies submit ted briefs

subsequent  to the hearing to address the legal issues.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The st ipulat ions agreed to by the parties are hereby accepted as fact.

3. These claims are barred by the doctrine of res judicata.

4. The claimant  has failed to prove that t here has been a change in his

physical or mental condit ion since the prior Opinion and Aw ard f iled

March 30, 1995.  Even if the claimant has shown a change in his

condit ion, w hich is not conceded herein, a modif ication of the prior

Aw ard is not w arranted pursuant to A.C.A. §11-9-713.

5. Respondents have controverted claimant’s entit lement to addit ional

permanent disabilit y benefits.
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6. Issues not addressed herein are specif ically reserved.

DISCUSSION

As ref lected by the st ipulations, this claim has been the subject  of a prior

hearing.  The sole issue presented for determinat ion at the prior hearing

concerned the extent  of  claimant ’s permanent disabilit y.  An Opinion w as f iled

March 30, 1995, w herein the follow ing f indings of fact and conclusions of  law

w ere entered:

1. The Arkansas Workers’  Compensation Commission has jurisdict ion of
this claim.

2. The relationship of employee-employer existed at all relevant t imes,
including October 22, 1985, and October 14, 1986.

3. Claimant sustained compensable injuries arising out of and during the
course of  his employment w ith Alexander Human Services on both
October 22, 1985, and again on October 14, 1986, at  w hich t ime he
w as earning suff icient w ages to entit le him to the maximum
compensation rates, including $154.00 per w eek for permanent part ial
disability.

4. Respondents have paid all appropriate temporary total disability to which
claimant  is ent it led, to date.

5. Claimant has undergone tw o surgeries and has had mult iple healing
periods; how ever, claimant’s f inal healing period ended January 3, 1988.

6. Claimant has sustained anatomical impairments totaling 20% to the body
as a whole, a 10% impairment as a result of claimant’s October 22,
1985 injury and surgery, and 10% att ributable to claimant’s October 14,
1986 injury and surgery.

7. In addit ion to the claimant ’s anatomical rat ing, respondents have paid an
addit ional 33% w age loss disability for a total payment of 53% to the
body as a whole in permanent part ial disability benefits.
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8. Claimant has sustained an overall permanent partial disability of 60% to
the body as a w hole as a result  of  his tw o compensable injuries,
aforementioned.

9. Respondents have controverted all permanent disabilit y in excess of 53%
to the body as a w hole.

10. Respondents have not controverted continued medical and related
expenses, to date.

No appeal was taken by either party from the prior decision which is now

final and the law  of  the case.

Res judicata applies where there has been a final adjudication on the

merits of an issue by a court  of  competent  jurisdict ion on all matters lit igated

and those matters necessarily w ithin the issue w hich might  have been lit igated.

Perry vs. Leisure Lodges, 19 Ark. App. 143, 718 S.W.2d 114 (1986).  The

doct rine of res judicata bars the reopening of  matters once judicially determined

by competent authority.  Gw in vs. R.D. Hall Tank Co., 10 Ark. App. 12, 660

S.W.2d 947 (1983).  Res judicata applies to decisions of the Workers’

Compensation Commission.  Perry, supra; Gw in, supra.  The rat ionale

underlying the doct rine of res judicata is to end litigation by preventing a party

w ho has had one fair trial of a question of fact from again drawing it  into

controversy.  Mohaw k Tire and Rubber Co., vs. Brider, 259 Ark. 728, 536

S.W.2d 126 (1976).  However, the doctrine does not bar issues which w ere

not decided and could not  have been decided.  In this regard, the Arkansas
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Supreme Court made the follow ing comments in Fawcett vs. Rhyne, 187 Ark.

940, 63 S.W.2d 349 (1933):

The doct rine of res judicata rests, not upon the fact that  a part icular
proposition has been af f irmed or denied in the pleadings, but upon the fact that
it  has been fully and fairly invest igated and tried.  A point not raised by the
pleadings nor decisive of  the case and not actually lit igated is not conclusively
established for the purpose of a subsequent suit upon a dif ferent cause of
actions, although it  may be expressly or tacit ly involved in the judgment.

The claimant ’s ent it lement  to permanent disabilit y benefit s has been

previously adjudicated.  Rather than conduct an exhaustive analysis of the

claimant’ s testimony, suff ice it  to say that  it  is apparent from the record that

the claimant is attempting to re-lit igate an issue w hich has been previously

decided.  Based upon my observations of the character and demeanor of the

claimant, it  w as apparent that the claimant remains angry and dissatisf ied w ith

the results of the prior hearing despite the fact that no appeal was taken from

the decision.  Further, the claimant’s test imony w as of  lit t le probat ive value.

He w as frequently unresponsive to various quest ions.  He w as also ext remely

argumentat ive on cross-examination.  Further, despite the claimant’s assert ion

that  he has undergone a change in his condit ion, w arranting a modification of

the prior Aw ard, it  is apparent from the follow ing exchange w ith his attorney,

that his physical condit ion has not changed:

Q     Okay.  Now, in 1994 and 1995, that period of t ime, how  w ere you doing
back then as far as your t reatment , as far as get t ing around, w hat  w ere your
symptoms like back at that point in time, Mr. Warren?  Just  tell the Judge,
because only you know  how  you w ere feeling.
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A     I’m there same as now .

Q     No, just a minute.  You didn’t  answ er my question.  How  w ere you feeling
back then.  What particular problems were you having back then?

A     I’m having the same problems then as I’m having now .

Q     Okay.  Have they gotten better or got ten w orse?

A     Gett ing’  w orse w ith age.

Q     All right.  That’s fair enough.  But I w ant  to go back now .  What  part icular
symptoms w ere you having in 1995?  Tell the Judge ... back then ...  w hat
w ere the things that w ere bothering you the most?

A     Well, I think I’ d say the same thing as now  ...  (Tr.20-21)

I f ind that this claim is barred by the doctrine of res judicata.  In addition,

even if  the claim is not  barred, w hich is cont rary w ith the foregoing f indings,

it  is clear that the claimant is at tempting to obtain a modif ication of a prior

Aw ard.  Ark. Code Ann. §11-9-713 (Repl. 2002) is set out in its entirety below:

(a)(1)     Except w here a joint pet it ion set t lement has been approved, the
Workers’  Compensation Commission may review any compensation order,
award, or decision.

(2)     This may be done at any t ime w ithin six (6) months of termination of the
compensation period fixed in the original compensation order or aw ard, upon
the Commission’s own mot ion or upon the application of any party in interest,
on the ground of a change of physical condition or upon proof of erroneous
w age rate.

(3)     Upon the review , the Commission may make an order or aw ard
terminat ing, cont inuing, decreasing, or increasing for the future the
compensation previously awarded, subject  to the maximum limits provided for
in this chapter.

(b)     The review  and subsequent order or aw ard shall be made in accordance
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w ith the procedure prescribed in §11-9-704.

(c)     No review  shall af fect  any compensat ion paid pursuant to a prior order
or award.

(d)     The Commission may, at any t ime, correct any clerical error in any
compensation order or aw ard.

(e)     Aging and the ef fects of aging on a compensable injury are not to be
considered in determining w hether there has been a change in physical
condit ion.  Nor shall aging or the effect of aging on a compensable injury be
considered in determining permanent disability pursuant to this sect ion or any
other sect ion in this chapter.  The purpose and intent of this sect ion is to annul
any and all case law  inconsistent herewith, including International Paper Co.,
vs. Tuberville, 302 Ark. 22, 786 S.W.2d 830 (1990).

The record reflects that the only change in the claimant’s overall

condit ion is the effect of aging on his prior condit ion w hich cannot be

considered in determining permanent disability.

In view of the foregoing, it  is herein determined that  claimant  has failed

to prove that he is entit led to additional permanent disability benefits.

Accordingly, the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                              
Chief Administrat ive Law  Judge             


