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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F212343  

MARVIN L. TREAT, EMPLOYEE CLAIMANT

MICRO PLASTICS, INC., EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY, CARRIER RESPONDENT

OPINION FILED OCTOBER 28, 2004

The hearing was conducted on August 11, 2004 before ADMINISTRATIVE LAW
JUDGE D. FRANKLIN AREY, III, at Little Rock, Pulaski County, Arkansas.

Claimant was represented by M. Keith Wren, Attorney at Law, Little Rock, Arkansas.

Respondent was represented by Robert H. Montgomery, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On August 11, 2004, the above-captioned claim came on for a hearing at Little

Rock, Arkansas.  A prehearing telephone conference was held on this claim on June 22,

2004; a Prehearing Order was filed on that same date.  A copy of the Prehearing Order

was admitted into the record as Commission Exhibit #1.

The parties agreed to three stipulations; the first two are set forth in the Prehearing

Order and were confirmed by the parties at the hearing, while the third was agreed to at

the hearing.  The stipulations that follow are hereby accepted:

1.  The relationship of employee-employer-carrier existed on February 25, 2002, and

at all relevant times.

2.  Claimant sustained a compensable injury on February 25, 2002.
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3.  Claimant’s compensation rate for temporary total disability benefits is $277.00;

his compensation rate for permanent partial disability benefits is $208.00.

At the August 11, 2004 hearing, the parties discussed the issues set forth in the

Prehearing Order.  After an amendment to the issue concerning Claimant’s temporary total

disability benefits, the parties agreed that the issues to be litigated and resolved are limited

to the following:

1.  Whether Claimant is entitled to additional reasonable and necessary medical

treatment.

2.  Whether Claimant is entitled to additional temporary total disability benefits from

January 29, 2003 through May 15, 2003.

3.  Whether Claimant is entitled to an award of attorney’s fees.

Claimant contends that he is entitled to additional medical benefits, particularly in

the form of recommended surgery.  He contends that he is entitled to additional temporary

total disability benefits from January 29, 2003 through May 15, 2003, when he began to

work at light duty for a different employer.  Finally, Claimant seeks an attorney’s fee.

Respondent contends that Claimant reached maximum medical improvement for

his compensable injury as of November 7, 2002, so that any additional medical treatment

is not required by his work-related injury.  Respondent takes the position that Claimant’s

problems stem from preexisting medical conditions.  Respondent does not believe that

Claimant is entitled to any additional benefits.

DISCUSSION

Claimant worked as a shipping clerk for the respondent/employer.  He described his

duties as “general labor,” processing orders by pulling inventory off the shelves and



3

restocking the shelves when necessary.  He sustained a compensable injury on February

25, 2002.

I was loading boxes onto a wooden pallet to be wrapped and shipped.  I had
just set down a stack off a two-wheeler and had taken the top box and turned
to set it down.  I kicked the skid, which throwed [sic] me off balance with a
thirty or thirty-five-pound box, and I was in instant pain.

 
Claimant initially did not miss any work; he was on light duty for a week, and then returned

to his regular duties.

A. Entitlement to Additional Medical Benefits

A doctor’s note dated February 25, 2002, the date of Claimant’s compensable injury,

records Claimant’s complaint of pain in his right pelvis radiating to his back.  A doctor’s

note dated March 1, 2002, records Claimant’s complaints of pain in his right hip and right

leg, with “some numbness in upper right leg.”  At the hearing, Claimant testified  that he is

still in pain.

It starts and runs across the lower back.  The longer I’m on my feet, it’ll travel
into my hips and shoot up and down my legs and into the groin; and it just
keeps getting worse the longer I stand up or move around.

Claimant testified that he had never experienced pain of this nature prior to February 25,

2002.  He did acknowledge a June 1999 doctor’s visit for a pulled muscle in his back.

Claimant was given muscle relaxers, pain pills, and light duty at that time; however, prior

to his compensable injury, Claimant had otherwise always worked regular duty.

The medical records, including several objective studies, note preexisting

degenerative changes in Claimant’s lumbar spine.  On March 18, 2002, Dr. Scott

Schlesinger wrote:

I have read the MRI scan of the lumbar spine.  There are very complex
changes.  There are multilevel degenerative and arthritic changes and
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bulging discs.
.....
It is difficult to tell exactly where his problems are coming from and I certainly
want to manage him conservatively if at all possible.

Dr. Schlesinger referred Claimant to Dr. William Ackerman for pain management.

Dr. Ackerman initially consulted with Claimant on April 11, 2002.  Following an

examination, Dr. Ackerman assessed, in part, “Disc herniation, lumbar spine.”  He

prescribed certain medications for Claimant and recommended epidural steroid injections.

Claimant received these injections over a period of time, and underwent physical therapy.

Dr. Ackerman’s clinic note dated June 7, 2002 records that Claimant’s “pain has done

better following his epidural steroid injection.”  Similar reports are recorded in notes dated

July 12, 2002, and August 5, 2002.  However, on October 15, 2002, a clinic note records

a report that Claimant’s “pain has become worse.”  

On October 23, 2002, Claimant underwent two procedures: a lumbar myelogram,

followed by a CT lumbar spine.  Claimant then reported to Dr. Ackerman on November 7,

2002, who recorded the following:

The patient’s pain remains severe.  ...  He has facet joint hypertrophy.  He
has stenosis at L3-4 and L4-5.  He has moderate central canal stenosis at
L1-2.  He has had a sprain/strain injury to his lumbar spine.  His current
conditions and pain are of medical origin.  He should have reached
maximum medical improvement with respect to his sprain/strain injury.  He
should remain on light duty as a result of his medical condition as opposed
to his work related condition.  It is my medical opinion that he has reached
maximum medical improvement with respect to this injury.

Dr. Ackerman assigned Claimant a permanent impairment rating of 5% to the body as a

whole, and suggested another evaluation by Dr. Schlesinger.  It should be noted that

Respondent has paid this 5% permanent impairment rating.

Claimant again reported to Dr. Schlesinger on November 18, 2002.  Following an
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examination, Dr. Schlesinger noted that “[t]his is a very complicated situation.  I am not

sure where his back pain is coming from, but he has multifactorial causes.”  Dr.

Schlesinger decided to refer Claimant to Dr. Wayne Bruffett for an opinion concerning

Claimant’s back pain.  Dr. Schlesinger then noted the following: “Certainly [Claimant] was

born with a significant abnormality, but his work injury brought this to become symptomatic.

Therefore, I do think with a high degree of medical certainty that this is indeed related to

his work injury by greater than 50%.”

Dr. Bruffett examined Claimant on January 9, 2003; he also reviewed relevant

studies.  While Dr. Bruffett did not believe that surgery would successfully treat Claimant’s

low back pain, he believed that the option for surgery was “really up to him.”  In a letter to

Dr. Schlesinger of that same date, Dr. Bruffett explained:

I saw [Claimant] in the office today, and I would agree that he has a rather
complex problem.  I do not think a fusion for his back pain in and of itself is
going to be all that rewarding.  I do think a fusion is necessary if you plan a
wide decompression.

Dr. Bruffett essentially deferred to Dr. Schlesinger concerning further treatment.

Dr. Schlesinger’s May 30, 2003 report notes that Claimant “has failed to respond to

conservative care.  This is an extremely complicated case.”  Dr. Schlesinger recommended

decompression, and possible discectomy, at various levels of Claimant’s lumbar spine.  Dr.

Schlesinger opined:

As regards to the issue of workmen’s comp, I do think this gentleman’s
problem is work related as based upon his history.  If this history is accurate
and he was having only minor back problems intermittently prior to the
accident, then I think the work injury caused the onset of his symptomatic
condition.  While he does have general canal stenosis from T12 through L5,
there are disc herniations at T12-L1 and L1-2 levels that may have pushed
him over the edge.  Based on history and a reasonable degree of medical
certainty, I would state that this is a work related problem.
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At the hearing, Claimant testified that he would like to undergo a discectomy and fusion:

“I need the relief from the pain.  I don’t want surgery; I need the surgery.”  

An employer must promptly provide for an injured employee such medical treatment

as may be reasonably necessary in connection with the injury received by the employee.

Ark. Code Ann. § 11-9-508(a).  It is well settled that a claimant may be entitled to ongoing

medical treatment after the healing period has ended, if the medical treatment is geared

toward management of the claimant’s injury.  Patchell v. Wal-Mart Stores, Inc.,       Ark.

App.      ,       S.W.3d       (May 19, 2004).  A claimant has the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary in

connection with his compensable injury.  Id.; see Ark. Code Ann. § 11-9-704(c)(2).

“Preponderance of the evidence” means evidence of greater convincing force; the term

does not mean preponderance in amount, but implies an overbalancing in weight.  Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 496-97, 206 S.W.2d 442,       (1947).

I find that Claimant has sustained his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment.  Although Dr. Ackerman

declared Claimant at maximum medical improvement for his work-related injury in

November 2002, the medical records produced by Dr. Schlesinger and Dr. Bruffett, as well

as Claimant’s credible testimony, establish that additional medical treatment is needed to

manage Claimant’s injury.  Further, Dr. Schlesinger’s statements establish that Claimant’s

compensable injury is a factor in his resulting inability to return to his regular duties and in

his need for surgery.  See Williams v. L & W Janitorial Inc.,       Ark. App.      ,       S.W.3d

     (February 4, 2004) (stating that “[a]ppellees had to take appellant as they found her,

and the compensable injury that she suffered was a factor in her need for the additional
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surgery.”).  Dr. Schlesinger recommends decompression and possibly discectomy to treat

Claimant; Dr. Bruffett believes that accompanying decompression with fusion is advisable.

Thus, the evidence of greater convincing force establishes that the recommended surgery

is reasonably necessary in connection with Claimant’s compensable injury.

B. Entitlement to Additional Temporary Total Disability Benefits

As noted above, Dr. Ackerman opined in November 2002 that Claimant should

remain on light duty as a result of his medical condition, instead of his compensable injury.

Claimant remained on light duty until January 29, 2003.  He testified that on that date

“[t]hey notified me that workers’ comp had denied the claim on a statement by Dr.

Ackerman, and that they were going to put me on medical leave.”  Claimant testified that

he was eventually terminated, and that on May 15, 2003, he went to work for another

employer performing light duty.  Claimant has been employed since that date.  He testified

that he has “never been released” from the doctor.

Temporary total disability is that period within the healing period in which the

employee suffers a total incapacity to earn wages.  Wal-Mart Stores, Inc. v. Westbrook,

77 Ark. App. 167, 172, 72 S.W.3d 889,       (2002).  “Disability” means incapacity because

of compensable injury to earn, in the same or any other employment, the wages which the

employee was receiving at the time of the compensable injury.  Ark. Code Ann. § 11-9-

102(8).  A claimant bears the proving by a preponderance of the evidence that he is

entitled to temporary total disability benefits.  See Ark. Code Ann. §  11-9-704(c)(2).

I find that Claimant has not sustained his burden of proving by a preponderance of

the evidence that he is entitled to temporary total disability benefits from January 29, 2003

through May 15, 2003.  I acknowledge that Claimant was placed on medical leave by his



8

employer and that surgery is recommended to treat his injury.  However, the record is clear

that Claimant returned to work on May 15, 2003, and has remained at work since that date.

There is no explanation in the record concerning Claimant’s alleged total incapacity to earn

wages between January 29, 2003 and May 15, 2003.  The record does not explain why,

if Claimant could return to work on May 15, 2003, he could not have returned to work

sooner, including as soon as January 30, 2003.  It would require speculation, on this

record, to find Claimant totally incapacitated from earning wages.  The proof simply fails

to establish Claimant’s disability during this time period.

C. Entitlement to an Attorney’s Fee

Since Claimant’s compensable injury occurred after July 1, 2001, his request for an

attorney’s fee is governed by the provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  See Ballance v. K.C. Contracting, Full Workers’ Compensation

Commission Opinion filed August 30, 2004 (F204392).  As amended, the statute does not

permit an award of attorney’s fees to claimant.  This opinion only awards claimant medical

benefits pursuant to Ark. Code Ann. § 11-9-508(a).  However, as amended, Ark. Code

Ann. § 11-9-715(a)(1)(B) provides that “[a]ttorney’s fees shall not be awarded on medical

benefits or services” with an exception not applicable here. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulations agreed upon by the parties are reasonable and are approved.

2.  The relationship of employee-employer-carrier existed on February 25, 2002, and

at all relevant times.

3.  Claimant sustained a compensable injury on February 25, 2002.



9

4.  Claimant’s compensation rate for temporary total disability benefits is $277.00;

his compensation rate for permanent partial disability benefits is $208.00.

5.  Claimant sustained his burden of proving by a preponderance of the evidence

that he is entitled to additional medical treatment.  The medical records produced by Dr.

Schlesinger and Dr. Bruffett, as well as Claimant’s credible testimony, established that

Claimant’s compensable injury is a factor in his need for surgery, and that the

recommended procedures are reasonably necessary to treat Claimant.

6.  Claimant did not sustain his burden of proving by a preponderance of the

evidence that he is entitled to temporary total disability benefits from January 29, 2003

through May 15, 2003.  The proof does not establish Claimant’s total incapacity to earn

wages during this period.

7.  Claimant is not entitled to an award of an attorney’s fee, because the applicable

statute does not permit such awards on medical benefits or services.

AWARD

Respondent is directed to pay benefits in accordance with the Findings of Fact 

and Conclusions of Law set forth herein.  

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III
Administrative Law Judge

DFA/ml


