
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F308090

DAVID THRIFT, EMPLOYEE CLAIMANT

C & C MOBILE HOME TRANSPORTING, 

UNINSURED EMPLOYER               RESPONDENT

OPINION FILED MARCH 30, 2004

Hearing before Administrative Law Judge J. Mark White on March 4, 2004, in Hope,

Hempstead County, Arkansas.

Claimant represented by Mr. Nelson Shaw, Attorney at Law, Texarkana, Texas.

Respondent represented by Mr. James Pilkinton, Attorney at Law, Hope, Arkansas.

STATEMENT OF THE CASE

On March 4, 2004, the above-captioned claim came on for a hearing in Hope,

Arkansas. A pre-hearing conference was conducted on December 8, 2003, and a

Prehearing Order was entered that same day. A copy of the December 8, 2003,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated that respondent C & C Mobile Home Transporting is

a limited-liability company organized and existing at all material times hereto under

the laws of the State of Arkansas; and that the respondent did not carry workers’
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compensation coverage at the time of the claimant’s alleged injury.

The parties agreed that the threshold issue to be presented for determination

is whether the claimant was an employee of the respondent or an independent

contractor. If the claimant is found to be an employee, the following issues shall be

presented for determination: whether the claimant sustained a compensable injury;

whether the claimant is entitled to associated medical and indemnity benefits;

whether the medical treatment received by the claimant has been reasonably

necessary in connection with the allegedly compensable injury; and controversion

and attorney’s fees. 

The claimant contends that he was an employee of the respondent and not

an independent contractor; and that he sustained a compensable injury on August

12, 2003.

Respondent contends that the claimant was an independent contractor for

whom no workers’ compensation coverage was required under Arkansas law; and

in the alternative, that the claimant was not performing employment services at the

time of his injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents
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and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with Ark.

Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has proven by a preponderance of the evidence that the

respondent retained the right to control the means and method by which the

claimant’s work was done. 

4. The claimant has proven by a preponderance of the evidence that he was an

employee of the respondent and not an independent contractor.

5. The claimant has proven by a preponderance of the evidence that he

sustained an injury caused by a specific incident and identifiable by time and

place of occurrence.

6. The claimant has proven by a preponderance of the evidence that his injury

caused internal and external physical harm to the body requiring medical

services, and that the existence and extent of his injury is established by
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medical evidence supported by objective findings.

7. The claimant has proven by a preponderance of the evidence that he

sustained an injury arising out of and in the course of his employment, and

that he was performing employment services at the time of his injury.

8. The claimant has therefore proven by a preponderance of the evidence that

he sustained a compensable injury.

9. The claimant has proven by a preponderance of the evidence that the medical

treatment he has received has been reasonably necessary in connection with

the compensable injury, and that he remains entitled to continued reasonably

necessary treatment.

10. The claimant has failed to prove by a preponderance of the evidence that he

was total incapacitated from earning wages for more than seven days. 

11. The claimant has therefore failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability benefits. 

12. The respondent has controverted this claim in its entirety.

DISCUSSION

I. History

The claimant worked for the respondent as a “hand,” providing manual labor
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to assist in moving mobile homes. The parties dispute how long he had worked for

the respondent. It is also unclear precisely when the claimant had his accident; the

claimant testified that the accident occurred on August 12, 2003, while the medical

records appear to indicate the accident occurred on August 13, 2003. This

discrepancy has no bearing on the outcome of this claim.

On August 12 or 13, the claimant and some co-workers traveled to Winthrop,

Arkansas, to move a mobile home owned by Albert Carrell. Carrell had contracted

with Victor Young, owner of the respondent, to move the home. While operating a

welder underneath the mobile home, the claimant was accidentally electrocuted by

the welding equipment. A co-worker pulled him out from under the home, and the

claimant was transported by helicopter to Christus St. Michael Hospital in

Texarkana. The notes of the helicopter crew reflect that the claimant went into

respiratory arrest before the transport.

The claimant was treated and released that same day. The physician

instructed him to remain off work for the next two days and to follow-up with his

family doctor. The claimant testified that he began to have problems with back and

head pain, muscle spasms and fatigue. He returned to the emergency room the next

night for back pain. He was released early the following morning. 

The claimant testified that he tried to return to work on August 14 but was
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unable to do so because of his pain. He has not returned to work for the respondent

since that time, and he testified it was his impression that he had been fired. Several

months after the accident he went to work for another employer, but he was

subsequently laid off. He testified that as of the date of the hearing he was not

working, but that he was capable of working and was actively seeking employment.

II. Adjudication

A. Employment Status

The determination of whether one is an employee or an independent

contractor is a question of fact. Wright v. Tyson Foods, Inc., 28 Ark. App. 261, 773

S.W.2d 110 (1989). The primary factor to consider is whether the employer has the

right to control the means and the method by which the work is done, but neither

that factor nor any other feature of the relationship is alone determinative. Id. The

courts have identified other factors that may be considered,  including: 

(1) The right to terminate the employment without

liability;

(2) The method of payment, whether by time, job, piece

or other unit of measurement; 

(3) The furnishing, or the obligation to furnish, the

necessary tools, equipment and materials; 

(4) Whether the person employed is engaged in a
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distinct occupation or business;

(5) The skill required in a particular occupation; 

(6) Whether the employer is in business; 

(7) Whether the work is an integral part of the regular

business of the employer; and

(8) The length of time for which the person is employed.

Franklin v. Arkansas Kraft, Inc., 5 Ark. App. 264, 635 S.W.2d 286 (1982). The more a

claimant’s occupation resembles the business of the employer, the more likely it is

that the worker is an employee. Arkansas Transit Homes v. Aetna Life & Cas., 341 Ark.

317, 16 S.W.3d 545 (2000).

I found the claimant to be a credible witness, in that his testimony was

plausible, internally consistent, largely consistent with the medical records, and

largely consistent with the testimony of the other witnesses. The claimant testified

that he was told what to do by Victor Young, the respondent’s owner, and by

Russell Smith, whom the claimant described as the foreman. Young testified that he

knew nothing about the mechanics of moving a mobile home, that he only kept the

books and left the actual moving to his “contractors” such as the claimant. He

testified that he did not give instructions other than telling the workers where to go,

and that he did not control how the job was done. Young acknowledged that at

times he chose which workers went on a job, while at other times Russell Smith
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made that determination. Smith testified that he considered himself the “straw boss”

for the respondent, performing “contract labor.” He acknowledged that he was the

person “in charge” on a typical job for the respondent. 

It may be that Young did not exercise actual control over the work of the

claimant. This, however, is not the test established by the courts – the test is whether

Young had the right to control, not whether he exercised that right. See, Martin, Inc.

v. Indiana Refrigeration Lines, 262 Ark. 671, 560 S.W.2d 228 (1978). Given the

testimony outlined above, the nature of the work performed by the claimant, the

fact that all necessary instructions were given by Young and his agents, and the fact

that Young told the claimant where to go and when, I find that the claimant has

proven by a preponderance of the evidence that the respondent retained the right

to control the means and method by which the claimant’s work was done. 

As for the remaining factors: the claimant testified that his employment could

be terminated by either party without liability. The claimant and Young both

testified that the respondent furnished all necessary vehicles, tools and equipment.

The testimony of the claimant and Young establishes that the claimant was

performing what was essentially manual labor, indicating that he was not engaged

in a distinct occupation or business, and that his job did not require a high level of

skill. Young acknowledged that the respondent was in business, and that the work
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performed by the claimant was an integral part of the respondent’s business. The

claimant testified that he was hired for an indefinite period of time. Each of these

factors favors a finding that the claimant was an employee. The only factor not

consistent with this conclusion is that the claimant was paid by the job. Therefore,

I find that the claimant has proven by a preponderance of the evidence that he was

an employee of the respondent and not an independent contractor.

B. Compensability

For the claimant to establish a compensable injury as a result of a specific

incident, the following requirements of Ark. Code Ann. § 11-9-102 (4)(A)(i) must be

established: (1) proof by a preponderance of the evidence of an injury arising out of

and in the course of employment; (2) proof by a preponderance of the evidence that

the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. § 11-9-102(16), establishing the

existence and extent of the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is identifiable by time and place

of occurrence. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

If the claimant fails to establish by a preponderance of the evidence any of the
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requirements for establishing the compensability of a claim, compensation must be

denied. Id. 

The claimant’s account of the accident, combined with the account reflected

in the medical records, is sufficient to prove by a preponderance of the evidence that

he sustained an injury caused by a specific incident and identifiable by time and

place of occurrence. According to the medical records, the first responders noted

burns on the claimant’s body caused by the electrocution; they also noted that the

claimant had gone into respiratory arrest. These observations were clearly outside

the claimant’s voluntary control. The claimant has therefore proven by a

preponderance of the evidence that his injury caused internal and external physical

harm to the body requiring medical services, and that the existence and extent of his

injury is established by medical evidence supported by objective findings.

The respondents contend that the claimant was not performing employment

services at the time of his injury. An employee is performing "employment services"

when he or she is doing something that is generally required by his or her employer.

Pifer v. Single Source Transportation, 347 Ark. 851, 69 S.W.3d 1 (2002). The same test

is used to determine whether an employee was performing "employment services"

as is used when determining whether an employee was acting within "the course of

employment"; the test is whether the injury occurred within the time and space
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boundaries of the employment, when the employee was carrying out the employer's

purpose or advancing the employer's interest directly or indirectly. Id. 

The testimony establishes that the claimant was on a job-site at the

respondent’s request to assist in a job which the respondent had contracted to

perform. The claimant testified that the welding he was to perform was necessary

to move the home, and the respondent presented no evidence to contradict the

claimant’s credible testimony in this regard. Given the claimant’s credible testimony,

and the lack of any contradictory evidence, I find that the claimant has proven by

a preponderance of the evidence that he sustained an injury arising out of and in the

course of his employment, and that he was performing employment services at the

time of his injury.

The claimant has proven each of the elements of compensability as outlined

above. I therefore find that the claimant has proven by a preponderance of the

evidence that he sustained a compensable injury.

C. Benefits

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. ARK. CODE ANN. § 11-9-508(a). What constitutes reasonably necessary
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medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994).

All the treatment which the claimant has received was recommended by his

doctors. The respondent has introduced no evidence to establish or suggest that any

of this treatment was not reasonably necessary. Therefore, I find that the claimant

has proven by a preponderance of the evidence that the medical treatment he has

received has been reasonably necessary in connection with the compensable injury,

and that he remains entitled to continued reasonably necessary treatment.

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The emergency room physician who saw the claimant the day of the accident

directed him to remain off work for that day and the next day. Nothing else in the

record reflects that the claimant was taken off work by a doctor for any other dates.

The claimant testified he had difficulty working at first, but he admitted that he did
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eventually return to work for another employer. He did not testify as to how long,

if for any time, he was unable to work. A claimant is not entitled to indemnity

benefits until after seven days of disability resulting from an injury. ARK. CODE ANN.

§ 11-9-501(a)(1). I find that the claimant has failed to prove by a preponderance of

the evidence that he was total incapacitated from earning wages for more than

seven days. Therefore, I find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to temporary total disability

benefits. 

AWARD

The claimant has proven by a preponderance of the evidence that he was an

employee of the respondent and that he sustained a compensable injury. The

respondent is hereby directed and ordered to pay benefits in accordance with the

findings of fact and conclusions of law set forth herein. The respondent is

specifically directed and ordered to pay for all outstanding medical and related

treatment for the claimant’s injury, and the respondent remains liable for continued

reasonably necessary medical treatment.

Because the respondent herein is an uninsured employer, a copy of this

opinion shall be forwarded to the Operations and Compliance Division of the
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Commission.

No indemnity benefits have been awarded herein.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted. ARK. CODE ANN. § 11-

9-715. Therefore, no attorney’s fees are awarded herein.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


