
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F300142 

WILLIAM THOMAS, Employee  CLAIMANT

GOODYEAR TIRE & RUBBER COMPANY, Employer  RESPONDENT

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED JANUARY 26, 2004

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant appearing pro se.

Respondents represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 5, 2004, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on November 19, 2003, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his back in 1987.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Statute of limitations.

2.   Claimant’s entitlement to temporary total disability for one month beginning July

15, 2002.

3.   Unpaid prescriptions of $336.00.
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4.   Permanent partial disability benefits based upon a 13% impairment rating.

5.   Mileage.

The claimant contends that he is entitled to temporary total disability from July 15,

2002 for one month, unpaid prescriptions in the amount of $336.00, unpaid mileage, and

permanent partial disability benefits based upon a 13% impairment rating. 

The respondents contend the claimant’s claim is barred by the statute of limitations.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 19, 2003, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant’s claim for additional compensation benefits is not barred by the

statute of limitations.

3.   Claimant is entitled to temporary total disability benefits beginning July 15, 2002

and continuing through August 12, 2002.

4.   Respondent is liable for all unpaid medical treatment rendered in connection

with claimant’s compensable injury.   This includes but is not limited to unpaid prescriptions

in the amount of $336.00 and unpaid mileage expenses.

5.   Claimant is entitled to permanent partial disability benefits in an amount equal

to 13% to the body as a whole as a result of his compensable injury.   
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FACTUAL BACKGROUND

The claimant is a very nice gentleman who represented himself at the hearing on

his claim.   Claimant testified that he injured his back in 1987 when gratings on a catwalk

moved causing him to fall down between the gratings.   Claimant was initially seen by Dr.

Swena who prescribed muscle relaxants and returned claimant to work.   Claimant testified

that his pain continued and he was eventually referred to Dr. Buie who ordered an MRI and

referred him to Dr. Fisher for pain management.  Claimant testified that his treatment with

Dr. Fisher began in late 1988 and continued until January 2000.   Throughout this period

of time claimant continued to work for the respondent as an auto mechanic.   In 1998 the

claimant changed jobs and began working for Carquest Auto Parts.   In April 1999 the

claimant began working for Breeden Dodge.  Claimant testified that as an auto mechanic

his job was physically demanding.   However, after he changed jobs to Carquest and

Breeden Dodge, those jobs were not as physically demanding and therefore his need for

medical treatment diminished.   Accordingly, claimant testified that he was able to get by

without medical treatment or prescription medication.   Instead, claimant used only over-

the-counter medication.   

Claimant testified that in November 2001 his pain increased and that over-the-

counter medications were not enough to alleviate the pain.   Claimant attempted to return

to Dr. Fisher but was unable to do so.   Claimant testified that he contacted Travelers, the

workers’ compensation carrier, and was allowed to return to Dr. Buie.   Dr. Buie ordered

another MRI scan and eventually referred claimant to Dr. Harris for further epidural steroid

injections.   These injections were of little benefit and as a result Dr. Buie referred claimant

to Dr. Johnson, a neurosurgeon.   Dr. Johnson preformed a fusion surgery on claimant on

July 15, 2002.   On August 12, 2002, claimant was released to return to work with the

restriction of no lifting by Dr. Cheyne, an associate of Dr. Johnson.   Claimant testified that

he did in fact return to work on August 13, 2002.
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It appears that much if not all of claimant’s medical treatment including his surgery

has been paid for by the respondent.   However, claimant contends that he is entitled to

temporary total disability benefits for one month beginning July 15, 2002.   He also seeks

payment for unpaid medical prescriptions in the amount of $336.00, unpaid mileage, and

permanent partial disability benefits based upon a 13% impairment rating.   Respondent

contends that claimant’s claim for compensation benefits is barred by the statute of

limitations.

ADJUDICATION

STATUTE OF LIMITATIONS.

This claimant’s original compensable injury occurred on December 28, 1987.

Therefore, the statute of limitations in effect at the time of claimant’s compensable injury

is controlling.  Haygood Limited Partnership v. Whisenant, 74 Ark. App. 185, 47 S.W. 3d

277 (2001).   

It might be argued that since claimant has been paid some medical benefits that his

current claim is actually a claim for additional compensation benefits.   However, according

to the law in effect at the time of claimant’s injury in 1987, a claim was only a claim for

additional compensation if the claimant had already received compensation for disability

benefits and was requesting benefits in addition to that which had already been received.

Arkansas Power & Light Company v. Giles, 20 Ark. App. 154, 725 S.W. 2d 583 (1987);

Margie Grant v. Penn Athletics, Full Commission Opinion filed May 27, 1992 (D411709).

In this particular case, claimant testified that he did not miss work until July 2002 and had

not been paid any disability benefits.   Likewise, Carol Johnson, a claims manager for the

respondent, testified that her review of the file revealed no record of indemnity benefits

having been paid to the claimant.   

Given this evidence, claimant’s claim is not one for additional compensation
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benefits.  Accordingly, the appropriate statute of limitations governing claimant’s claim is

set forth at A.C.A. §11-9-702(a)(1) which states as follows:

A claim for compensation for disability on account of an
injury, other than an occupational disease and occupa-
tional infection, shall be barred unless filed with the
commission within two (2) years from the date of the
injury.

The Arkansas Courts have held on numerous occasions that the statute of

limitations for workers’ compensation commences running at the time of the injury, not the

time of the accident.   The courts have held that Arkansas was a compensable injury state

meaning that an injury does not become compensable until (1) the claimant learns the

extent of his injuries; and (2) the claimant suffers a loss in earnings on account of the

injury.  Hall’s Cleaners v. Wortham, 311 Ark. 103, 842 S.W. 2d 7 (1992);   Haygood Limited

Partnership v. Whisenant, id; Calion Lumber Company v. Goff, 14 Ark. App. 18, 684 S.W.

2d 272 (1985).   In this particular case, while claimant’s injury may have been apparent in

1987 at the time he sought medical treatment, the claimant did not miss work for a period

of time which would entitle him to benefits for a compensable injury.   Indeed, claimant

testified that when receiving medical treatment for his compensable injury he only missed

the day of his medical treatment and would return to work the next day.   Thus, this

claimant did not miss work for a period of time which would entitle him to benefits for a

compensable injury until July 15, 2002, the day he underwent surgery for his compensable

injury.   Several months later on January 24, 2003, the Commission received claimant’s

claim for compensation benefits.

In summary, the applicable statute of limitation in effect at the time of claimant’s

injury stated that a claim would be barred unless it is filed with the Commission within two

years from the date of the injury.   Pursuant to decisions from the Arkansas courts, the date

of injury is not the date of the accident.   Instead, the date of injury is the date claimant is
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off work for a period of time that entitles him to benefits for a compensable injury.  In this

particular case, that time did not occur until July 15, 2002, when claimant underwent

surgery for his compensable injury and was taken off work.   Thus, the two-year statute of

limitations period did not begin running on claimant’s claim until July 15, 2002.   Here,

claimant filed his claim for compensation benefits on January 24, 2003.   This was within

the two-year statutory period; therefore, claimant’s claim for compensation benefits is not

barred by the statute of limitations.

In reaching this decision, I do note that respondent seems to rely upon evidence

indicating that claimant did not receive any medical treatment for his compensable injury

between January 2000 and February 2002.   However, as previously noted, this is not a

claim for additional compensation benefits since disability benefits had not been paid to

the claimant.   Furthermore, the statute in effect at the time of claimant’s compensable

injury governing claims for additional compensation benefits states that claims are barred

unless filed with the Commission within one year from the date of last payment of

compensation or two years from the date of injury, whichever is greater.   Thus, even

though more than one year had passed from the date of last payment of compensation,

more than two years had not passed since the date of injury for reasons previously

discussed.   Thus, the two-year period from the date of injury would be greater and

controlling.   

Accordingly, for the foregoing reasons, I find that claimant’s claim for compensation

benefits is not barred by the statute of limitations.

TEMPORARY TOTAL DISABILITY BENEFITS.

In order to be entitled to temporary total disability benefits, claimant has the burden

of proving by a preponderance of the evidence that he remained within his healing period

and that he suffered a total incapacity to earn wages.   Arkansas State Highway &
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Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).   In this

particular case, I find that claimant remained within his healing period and that he began

suffering a total incapacity to earn wages as of July 15, 2002, the date he underwent

surgery for his compensable injury by Dr. Johnson.   I also find that claimant remained

within his healing period and that he continued to suffer a total incapacity to earn wages

until August 12, 2002.   On that date claimant was released by Dr. Cheyne, Dr. Johnson’s

associate, to return to work with a restriction of no lifting.   Claimant testified that he did in

fact return to work as of August 13, 2002.   

Based upon the foregoing, I find that claimant remained within his healing period

and that he suffered a total incapacity to earn wages beginning July 15, 2002, and

continuing through August 12, 2002.

MEDICAL EXPENSES.

It appears from a review of the evidence presented that most if not all of claimant’s

medical expenses have been paid by the respondent.   To the extent that there are unpaid

medical expenses, I find that respondent is liable for payment of all reasonable and

necessary medical expenses provided in connection with claimant’s compensable injury.

Claimant did testify that he does have unpaid prescriptions in the amount of $336.00

attributable to his compensable injury as well as unpaid mileage.   I find that these

prescriptions and mileage were reasonable and necessary and causally related to

claimant’s compensable injury.   Therefore, I find that respondent is liable for payment of

unpaid prescriptions in the amount of $336.00 as well as unpaid mileage submitted by the

claimant.

PERMANENT PARTIAL DISABILITY BENEFITS.

Finally, claimant contends that he is entitled to permanent partial disability benefits
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as a result of his compensable injury.   After reviewing the evidence in this case, I find that

claimant has met his burden of proving by a preponderance of the evidence that he is

entitled to permanent partial disability benefits in an amount equal to 13% to the body as

a whole based upon the opinion of Dr. Johnson.   In a report dated October 23, 2003, Dr.

Johnson opined that claimant has suffered a permanent physical impairment in an amount

equal to 13% to the body as a whole based upon the AMA Guides as a result of his

compensable injury.   Furthermore, in a letter dated November 21, 2002, Dr. Johnson

stated that claimant’s medical treatment was causally related to his original compensable

injury in 1987.   Based upon this evidence, I find that claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to permanent partial

disability benefits in an amount equal to 13% to the body as a whole.

AWARD

Claimant’s claim for compensation benefits is not barred by the statute of limitations.

Claimant is entitled to temporary total disability benefits from July 15, 2002 through August

12, 2002.   Respondent is liable for payment of all reasonable and necessary medical

expenses provided in connection with claimant’s compensable injury.   This includes

unpaid prescription expenses in the amount of $336.00 and unpaid mileage expenses.

Claimant is also entitled to permanent partial disability benefits in an amount equal to 13%

to the body as a whole.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE
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