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Hearing conducted May 6, 2004, before Administrative Law Judge Richard B. Calaway in
Hot Springs, Garland County, Arkansas, with

Mr. Donald C. Pullen, Attorney at Law, Hot Springs, Arkansas, appearing for the claimant and

Mr. Jim L. Julian, Attorney at Law, Little Rock, Arkansas, appearing for the respondent.

STATEMENT OF THE CASE

This is a dispute over the occurrence of a second compensable right knee injury and the

claimant’s entitlement to related benefits where, the parties agree, the claimant had already

experienced an earlier compensable knee injury.

The claimant contended that on or about March 23, 2003, he suffered a compensable new

injury or aggravation of his previous right knee condition, for which he should be awarded

reasonably necessary medical and related expenses, including total knee replacement surgery

performed by Dr. Michael Young, and temporary total disability benefits from June 27, 2003, until

February 11, 2004.  An attorney’s fee for controversion was also requested.  Other possible issues

were reserved.

The respondent contended that the claimant did not suffer a compensable knee injury

March 23, 2003, but merely experienced a continuation of his prior degenerative knee condition,

which pre-existed his earlier compensable injury on May 16, 1998, and, thereafter, progressively
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worsened over time.  The respondent also contended that the claimant failed to notify the employer

in a proper and timely manner and, further, that the injury alleged is not the major cause of the

claimant’s disability or need for treatment, particularly the total knee replacement surgery.  Finally,

the respondent reserved the right to join the Second Injury Fund if the claim is determined to be

compensable.  

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant sustained a prior compensable right knee injury May 16,

1998, which required surgery, performed July 31, 1998, by Dr. Dale Kincheloe; thereafter,

Dr. Michael Young performed two additional surgeries, arthroscopic knee surgery July 2, 2003, and

total knee replacement surgery September 10, 2003; and the claimant’s wages entitled him to the

maximum compensation rates.

3. The preponderance of the evidence shows that the claimant sustained a compensable

new injury or aggravation of his previous right knee condition arising out of and in the course of his

employment on or about March 23, 2003.

4. The preponderance of the evidence shows that the treatment received by the claimant

subsequent to his March 23, 2003, injury, including the arthroscopic surgery of July 2, 2003, and the
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total knee replacement surgery of September 10, 2003, were reasonably necessary in connection with

the claimant’s compensable injury of March 23, 2003, within the meaning of the Act.

5. As a result of his compensable injury, the claimant was in a healing period and totally

incapacitated to earn wages, so that he is entitled to temporary total disability benefits, from June 27,

2003, until February 11, 2004.

6. The respondents have controverted the payment of benefits hereinafter awarded and

the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half

by the claimant and one-half by the respondents.

DISCUSSION

On or about March 23, 2003, the claimant, an employee of approximately 26 years, injured

his right knee while climbing several flights of stairs during the process of instructing a co-worker

at the Lake Catherine Power Plant operated by the respondent employer near the Jones Mill

Community in the Hot Springs area.  At the time of the incident, the claimant felt severe pain in his

knee and grabbed the railing in order to prevent a fall.  The co-worker, Wayne Jackson, also saw the

incident and testified that the claimant “grunted”, grabbed the handrail, and then had significant

difficulty walking.  Mr. Jackson suggested that they return to the control room and the claimant

agreed that he had hurt himself and needed to go on down.

When the claimant reached the control room, his supervisor, who was away from work at the

time, telephoned and the claimant explained that he had hurt himself.  Although the supervisor

testified that he did not recall being advised of the injury, another co-worker, Paul D. Williams, who

was sitting across the table from the claimant, overheard the conversation and confirmed the



4

claimant’s testimony in that regard.  Mr. Williams also testified that, after the telephone call, the

claimant stated that he hoped the supervisor did not forget.  

The claimant did not go to the doctor until April 8, 2003, even though his knee continued to

be painful.  Prior to going to the doctor, he again spoke with his supervisor and asked about going

to the doctor, since the company doctor he had seen before was no longer available.  The supervisor

gave him permission to see his family physician, Dr. James Humphreys.  When the claimant’s

condition did not improve substantially, Dr. Humphreys referred him to Dr. Michael Young.  The

claimant testified that the first attempt to see Dr. Young had to be cancelled because workers’

compensation had not approved it.  This is confirmed by the medical record from Dr. Young’s office

dated May 1, 2003, which indicated that the first appointment had been cancelled and that there was

no authorization from workers’ compensation.  

Thereafter, the claimant saw Dr. Young June 12, 2003, and underwent an MRI scan June 13,

2003, which revealed a tiny radial tear within the posterior horn of the medial meniscus, as well as

other pathology, including degenerative changes with osteophyte formation about the patella and

femur.  The June 12 note from Dr. Young indicates that the claimant had a previous partial medial

meniscectomy almost five years ago and that in February or March he axially loaded his knee on

steps at work.  

In his deposition, Dr. Young testified that the claimant had been going up some steps and

axially loaded his knee, which meant jamming his knee by “...pretty significant compression force

across his joint surface.”  Dep. at 8.  The record shows that, although Dr. Young attributes much of

the claimant’s problem to his prior degenerative condition and injury of 1998, he also acknowledged

that the incident at work was “...a significant force across an already degenerative knee and I think
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it exacerbated his symptoms, caused a small tear of his remaining cartilage and pretty significantly

inflamed his knee.”  Dep. at 11.  Similarly, the deposition of Dr. James Mulhollan indicated that,

although Dr. Mulhollan thought meniscus tearing in most patients occurs as a byproduct of age and

degeneration, a meniscus tear occurs “by traumatic mechanism” while actually being a manifestation

of the underlying illness.  Dep. at 20.

The record indicates that the claimant’s pre-existing injury and continuing treatment was the

source of confusion about his current problem.  Thus, although the claimant may or may not have

appreciated that he had suffered a new injury, the employer authorized treatment for what was

believed to be a continuation of the 1998 problem.  After the claimant arthroscopic surgery in July,

2003, the respondent controverted the occurrence of an injury in 2003 and the claimant was provided

with forms for reporting the injury, which he completed at that time.  Prior to that time, however,

the claimant had been receiving medical benefits as if he had successfully reported the March, 2003,

injury.  Nevertheless, the preponderance of the evidence shows, particularly in light of the opinion

of Dr. Young, that the claimant suffered an incident of injury to his knee at work while climbing up

stairs in March, 2003. 

Long before this incident, the claimant had experienced problems with his right knee.  On

May 16, 1998, he hyperextended his right knee at work, injuring it.  The respondents accepted that

the claimant suffered a compensable torn medial meniscus and paid for the claimant’s medical care

which included surgery performed July 31, 1998, by Dr. Dale Kincheloe.  Dr. Kincheloe’s notes

indicated that the claimant had already begun to develop degenerative changes in his knee at the time

of the surgery.  The claimant was also seen by Dr. Robert J. Olive, as well as Dr. James S.

Mulhollan, a Little Rock orthopedic surgeon whose practice is limited to arthroscopic knee surgery.
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The medical record, including the deposition testimony of Dr. Mulhollan, shows that by December,

2000, or January, 2001, he had come to the conclusion that the claimant would eventually require

total knee replacement surgery.  At about this time, Dr. Mulhollan suggested that the claimant seek

medical care elsewhere because the claimant could not handle medical concepts and had fainted

when Dr. Mulhollan had given him the reality of his difficult predicament. 

The claimant continued to suffer problems with his knee and came under the care of

Dr. Reginald Rutherford whose treatment included medication and recommendations for swimming

and the use of a stationary exercise bicycle, as well as weight loss.  On April 9, 2002, Dr. Rutherford

indicated that the claimant’s diabetes was under good control, he had lost thirty pounds, and was

exercising on a regular basis.  The note also stated that the claimant was not having any knee pain

at that time and the claimant was being released without additional clinical followup being

scheduled.  The claimant testified that, although he did not miss work or consult a physician before

the incident in March, 2003, he did continue to have symptoms and occasionally took medication

for them.

The medical record, including the deposition testimony of Dr. Mulhollan and Dr. Young,

fails to show that the incident of March 23, 2003, was the major cause of the claimant’s need for the

surgeries he received in July and September, 2003.  However, as stated in Williams v. L & W

Janitorial, Inc., ___ Ark. App. ___ (Feb. 4, 2004), the major cause analysis is not applicable where

the claimant is seeking only medical and temporary total disability benefits for a knee injury

superimposed on degenerative knee pathology which would have required knee replacement surgery,

regardless of a job-related injury, due to the progressive nature of the pathology.  The Court pointed

out that in workers’ compensation law, the employer takes the employee as he finds him and is
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required to provide reasonably necessary medical care where, as here, there is a causal connection

between the injury and the surgery.

Here, the record also shows that the claimant continued in his healing period and was totally

incapacitated to earn wages, so that he is entitled to temporary total disability benefits from June 27,

2003, until February 11, 2004.

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.

Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


