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STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 15, 2003, in Springdale,

Arkansas. A pre-hearing order was entered in this case on September 30, 2003 .  This pre-

hearing order set out the stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  Immediately prior to the commencement of the

hearing, the parties announced a change in the second issue, to reflect that temporary total

disability benefits were only requested for the period of May 13, 2002, through August 15,

2002.     A copy of this pre-hearing order with that amendment noted thereon, was made

Commission’s  Exhibit No. l to the hearing. 

The following stipulation was offered by the parties and are  hereby accepted:

1. On May 10, 2002, the relationship of employee-employer-third party

administrator existed between the parties.

By agreement of the parties, the issues to be litigated and resolved at the present

time:

1. Whether the claimant sustained a compensable injury to his lower back on

or about May 10, 2002, or as the result of cumulative trauma.

2. The claimant’s entitlement to the payment of medical expenses, temporary
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total disability from May 13, 2002 through August 15, 2002, and attorney’s

fees.

In regard to these issues, the claimant contends:

“Claimant suffers from a gradual onset type injury to his lower
back.  He contends that his employment duties are the major
cause of his injury and that he is still within his healing period.”

In regard to these issues, the respondents contend:

“The claimant is contending a gradual onset back claim.  The
claimant went to the doctor on May 13, 2002, indicating that he
was having back pain which was worse with activity.  The
claimant would notice the pain while working with truck liners.
His complaints were of back pain and left radicular pain.  Dr.
Wilson’s records do not list any objective measurable findings.
The claimant had a MRI performed that indicated degenerative
disc disease at L1-2 and mild disc bulges throughout the spine.
On May 24, the claimant was once again seen for low back
pain.  Again, there are no objective findings listed. The
claimant  then went to Dr. Runnels who noted that he had seen
the claimant in 1994.  The claimant was not off work at that
point per Dr. Runnels records. Due to the degenerative disc
disease Dr. Runnels indicated that the claimant should not do
any lifting over 25 pounds with no repetitive bending or
overhead work times three months. The claimant was to return
in six months, but no medical treatment has been obtained.

The respondents contend that there is no evidence of major
cause and the claimant has no objective measurable findings.

Further, the claimant received short term disability benefits for
a period of time from Great Dane of his back problems.”

DISCUSSION

The central issue in this case is the question of whether the claimant sustained a

“compensable injury” to his lower back, as that term is defined by the Act. The burden rests

upon the claimant to prove the occurrence of this alleged compensable injury.

In order to meet this burden, the claimant must first prove that his alleged

compensable injury satisfies the requirements of Ark. Code Ann. §11-9-102(4)(D).  This

subsection requires the claimant to prove by the greater weight of the medical evidence
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the actual existence of a physical injury or condition alleged to be compensable.  It further

requires that the actual existence of this physical injury or condition must be supported by

“objective findings” (i.e. findings beyond the claimant’s voluntary control).  

It is apparent from the reports of Dr. Wilson that he has diagnosed the actual

existence of a physical injury to the claimant’s low back or lumbar spine.  His diagnosis is

that of a “left lumbar radiculopathy”.

Unfortunately, the parties have only introduced form reports from the claimant’s

initial treating physician, Dr. Robert B. Wilson.  These form reports contain the information

required by Commission’s form AR-3.  While this form provides for a description of the

accident or injury, the diagnosis made, the treatment rendered, and an opinion concerning

the claimant’s disability (both temporary and permanent), it does not require that the

physicians set out his findings on physical examination.  Thus, there is no indication in

these reports whether or not the claimant exhibited any “objective findings” on these clinical

examinations to support the injury diagnosed by Dr. Wilson.

At the request of Dr. Wilson, a lumbar MRI study was performed on May 20, 2002.

This study does objectively demonstrate the actual existence of various defects or

abnormalities involving the claimant’s lumbar spine. Most of these defects, such as

generalized disc bulging and arthritic changes of the facets (osteophytes) are degenerative

in nature. However, this study does objectively demonstrate the presence of a focal

“protrusion” of the L1-2 intervertebral disc, that is “indenting the thecal sac”.

Following this MRI study, the claimant was referred by Dr. Wilson, who is a general

practitioner, to Dr. Vincent B. Runnels, a neurosurgeon. In his reports and records, Dr.

Runnels also expresses the opinion that the claimant is experiencing a physical injury to

his low back or lumbar spine.  He diagnoses this injury to be either in the form of damage

to the L1-2 disc, or in the form of damage to the facets of the vertebral bodies.
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After consideration of the medical evidence presented, it is my opinion that this

evidence is sufficient to establish the actual existence of an objectively documented

physical injury to the claimant’s low back or lumbar spine. Thus, the claimant has satisfied

the requirement of Ark. Code Ann. §11-9-102(4)(D).  

Next, the claimant must prove that this medically established and objectively

documented physical injury or damage satisfies all of the definitional requirements for a

“compensable injury” as contained in either Ark. Code Ann. §11-9-102(4)(A)(i) or §11-9-

102(4)(A)(ii)(b).  Should the claimant fail to prove even one of these definitional

requirements contained in these subdivisions, then his medically established and

objectively supported physical injury or condition would not represent a “compensable

injury” under that subdivision.

Ark. Code Ann. §11-9-102(4)(A)(i) has five definitional requirements.  These are:

(1) That the physical injury arose out of and occurred in the course of the
employment;

(2) That the injury was caused by a specific incident;

(3) That the physical injury is identifiable by time and place of
occurrence;

(4) That the physical injury caused internal or external harm to the
claimant’s body;

(5) That the physical injury required medical services or resulted
in disability.

Ark. Code Ann. §11-9-102(4)(A)(ii)(b) has only three definitional requirements. 

These are:

(1) That the physical injury must arise out of and occur in the
course of the employment;

(2) That the physical injury must cause internal or external
physical harm to the claimant’s body;

(3) That the physical injury must be to the “back”.
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For injuries falling under Ark. Code Ann. §11-9-102(4)(A)(ii)(b), the claimant must

further prove that the compensable injury is the major cause of either disability or the need

for medical treatment, Ark. Code Ann. §11-9-102(4)(E)(ii).

After consideration of the evidence presented, it is my opinion that Ark. Code Ann.

§11-9-102(4)(A)(i) is controlling in this case. The claimant alleges that the employment

related cause of the onset of his lower back difficulties was his lifting and holding in place

a number of sheets of three-quarter inch plywood on May 10, 2002.  I find that this

described employment related activity is so limited in nature and time, as to constitute a

“specific incident”, as that term is used in §11-9-102(4)(A)(i).

The claimant testified that his assigned job duties on May 10, 2002, involved the

lifting and holding in place heavy sheets of three-quarter inch plywood.  He also testified

that immediately after this activity he began to experience significant pain in his back and

his left hip and leg.  He stated that he reported these employment related difficulties to his

supervisor, a  Mr. Stevens, on the morning of his next regular work day, which he  indicated

to be May 11, 2002.  However, the claimant’s next regularly scheduled work day would

have been Monday, May 13, 2002.  

The medical evidence shows that the claimant first sought medical treatment for his

lower back and radicular difficulties on May 13, 2002, when he consulted Dr. Robert

Wilson. Dr. Wilson’s office notations record a history of the onset of the claimant’s

difficulties, which is similar to that described in the claimant’s testimony.  Dr. Wilson treated

the claimant with oral medication and allowed him to continue working at limited or light

duty (“sit down work”, no lifting over five pounds, no prolonged standing or walking, no

repetitive bending or twisting).  

At the direction of Dr. Wilson and upon authorization by the respondent, the lumbar

MRI study was performed on May 20, 2002.  As previously noted, this MRI study revealed

degenerative disc disease at L1-2 with posterior and anterior disc focal protrusions, a
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defect in the body of the L2 vertebra, and mild disc bulging at other levels.  Although these

protrusions were described as “indenting the thecal sac”, they were not felt to be causing

any significant stenosis of the spinal column, itself, or any foraminal encroachment.  The

term “focal disc protrusions” is commonly used as a synonym for disc herniations.

Following this test by Dr. Wilson referred the claimant to Dr. Vincent Runnels, a

neurosurgeon. In the record of his initial office visit, Dr. Runnels notes again essentially the

same history of the onset of the claimant’s difficulties, as described in the claimant’s

testimony.  Dr. Runnels also allowed the claimant to continue working in light duty capacity,

with no lifting in excess of 25 pounds, no overhead work, and no repetitive stooping or

stooping. Dr. Runnels provided the claimant with various conservative treatment modalities.

In a brief notation of July 15, 2002, Dr. Runnels indicated that the claimant “should remain

off work for the next three months”.  However, in his July 29, 2002 narrative report to Dr.

Wilson (based upon his July 15, 2002 evaluation), Dr. Runnels stated that he felt the

claimant could do some types of work, but could not perform any employments requiring

repetitive bending, overhead work, or lifting greater than 25 pounds.  He further stated that

“shuttle” or short haul truck driving would probably be appropriate.  Finally, in his

September 30, 2002 narrative report to Dr. Wilson (based upon a September 18, 2002

visit), Dr. Runnels recorded that the claimant “is doing well” and “has started his own

trucking business”.  As of that date, he released the claimant from further treatment and

assessed “no permanent disability”.

After consideration of the evidence presented, I find the testimony of the claimant,

concerning the occurrence of the specific employment related incident and the

contemporaneous onset of his lower back difficulties to be credible.  The evidence reveals

the claimant to be a long time employee of the respondent with apparently  a good work

record. His description of the incident precipitating his lower back difficulties is consistent

with the histories he related to all of his treating physicians.  His testimony, concerning the
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occurrence of this specific employment related incident and the contemporaneous onset

of his lower back difficulties, is also consistent with the evidence that shows he reported

both the incident and the onset of his complaints to his employer and sought medical

treatment within three days.

Although the testimony of a party is never considered uncontradicted, this does not

mean that it is to be disregarded. If such testimony is credible, it may be sufficient, in and

of itself, to prove any facts it is legally competent to address.  Clearly, the claimant’s

testimony would be legally competent to prove the occurrence of a specific employment

related incident and to establish the initial onset of his symptoms within a reasonable

period of time thereafter.  As previously noted, I find this testimony to be credible.

Thus, the claimant has proven the occurrence of a specific employment related

incident on May 10, 2002, and that he experienced the initial onset of symptoms ( which

would be indicative of the occurrence of a physical injury to his lower back or lumbar

spine), within a reasonable period of time following this incident. The evidence shows no

other reasonable cause for the medically established injury to his lumbar spine at L1-2. 

Clearly, the activities described by the claimant, as occurring on May 10, 2002, could

reasonably and logically cause the subsequently diagnosed physical injury to the L1-2 area

of the claimant’s lumbar spine. These factors are sufficient to support a finding of a causal

relationship between the described “specific incident”, on May 10, 2002, and the

subsequently diagnosed physical injury to the claimant’s  lumbar spine at L1-2, Hall v.

Pittman Construction Company, 235 Ark. 104, 357 S.W. 2nd 263 (l962). 

Although medical opinion is not necessary to prove such a causal relationship, it is

worthy to note that Dr. Runnels concurs in the conclusion that the activities described by

the claimant could logically and reasonably produce the diagnosed injury.  In his report of

May 30, 2002,  Dr.  Runnels states that while he cannot say “absolutely” that the

employment related incident actually caused the protrusion of the claimant’s L1-2
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intervertebral disc, it is apparent that he is of the opinion that this incident at least

aggravated this condition,  so as to precipitate the onset of the claimant’s symptoms and

his resulting need for treatment.

After consideration of all the evidence presented, I find that the claimant has proven

by the greater weight of the credible evidence that, on May 10, 2002, he sustained a

“compensable injury” to his low back or lumbar spine, as that term is defined by Ark. Code

Ann. §11-9-102(4)(A)(i).  This “compensable injury” takes the form of an aggravation of the

claimant’s pre-existing degenerative disc disease. 

Clearly, the claimant would be entitled to reasonably necessary medical services for

this “compensable injury”. The medical evidence indicates that all of the services provided

to the claimant by and at the direction of Dr. Robert Wilson and Dr. Vincent Runnels were

directed toward the accurate diagnosis and treatment of the claimant’s compensable injury.

The type of services provided by these physicians, including both testing and treatment,

are of a type and nature commonly recognized by the general medical community as being

appropriate for injuries such as that experienced by the claimant.

Therefore, the medical services provided to the claimant by and at the direction of

Dr. Wilson and Dr. Runnels for his compensable low back or lumbar spine injury

constitutes reasonably necessary medical services within the meaning of Ark. Code Ann.

§11-9-508. Pursuant to the provisions of this section, the respondents are liable for the

expense of these services (subject to the medical fee schedule established by this

Commission).

In passing, I would note that the services of Dr. Wilson, the lumbar MRI scan, and

possibly some, if not all, of the services of Dr. Runnels were apparently authorized by

representatives of Great Dane Trailer and may have already been paid. The law clearly

provides that any medical services “authorized” by the respondents, are the obligation of

that respondents, regardless of whether or not the expenses would actually constitute
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reasonably necessary medical expenses for a compensable injury.

The next issue concerns the claimant’s entitlement to temporary total disability

benefits for the period of May 13, 2002, through August 15, 2002.  The burden rests upon

the claimant to prove his entitlement to these benefits. In order to meet this burden, the

claimant must prove that he continued within his healing period from the effects of his

compensable injury and was rendered totally disabled from performing all forms of regular

gainful employment (for which he would otherwise be qualified), as a result of the effects

of the compensable injury.

It must also be noted that other provisions in the Act can excuse a respondent from

liability to the claimant for temporary total disability benefits , even if those benefits would

otherwise be appropriate. Ark. Code Ann. §11-9-807(b) prohibits a claimant  from receiving

compensation for temporary total disability during any periods wherein he receives his full

wages.  Ark. Code Ann. §11-9-411 provides a set off, against temporary total disability

benefits, for any “group” disability benefits, which the claimant may have received during

the same period. These provisions enure to the benefit of the respondents. Thus, the

burden rests upon the respondents to prove the elements necessary to invoke the

application of these sections.  

The claimant initially testified that he did not perform any work for the respondent

(even light duty work) after May 13, 2002.  However,  he subsequently conceded that he

may have continued to work for the respondent through June 5, 2002.  Regardless of

whether the claimant did or did not actually work for the respondent after May 13, 2002,

the payroll records introduced by the respondent show that the claimant continued to be

paid his regular wages through June 5, 2002. 

In his testimony the claimant admitted that he received group disability benefits from

his employer from June 6, 2002, while he was released to return to work by Dr. Runnels

in August of 2002.  He stated that these group benefits were approximately $200.00 per
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week.  However, the actual pay records show that the claimant received short term

disability  from the respondent at the weekly rate of $400.00 from June 6, 2002 through at

least August 4, 2002.  The claimant testified that when his group benefits stopped he

applied for and drew his two weeks of accumulated vacation from the respondent, and then

resigned.  At approximately this same time, the claimant testified that he became self

employed.  

It is therefore my opinion that, at most, the claimant could only be entitled to benefits

from June 6 2002, until he began taking his “vacation” pay in August of 2002. I further find

that the respondents would be entitled to a $400.00 per week off set for the short term

group disability benefits against any temporary total disability benefits paid from June 6,

2002 through at least August 4, 2002.

At this point, I am compelled to note that the compensation rates stipulated to by the

parties appear to be accurate. The payroll records (contained in Respondent’s Exhibit No

2) clearly show that the claimant’s regular and overtime wages would entitle him to the

maximum compensation rate in effect at the time of his compensable injury. Thus, the

stipulations offered by the parties in regard to the appropriate compensation rates cannot

be accepted. However, as the amount of the appropriate weekly compensation rates was

not specifically raised as an issue at the hearing, I am not inclined to enter a finding at this

time. To do so, could deprive the parties of the opportunity to present any other evidence

that might be relevant to this issue.

For the foregoing reasons, I will simply make a determination on whether or not the

claimant has proven himself entitled to temporary total disability benefits for the period of

June 6, 2002 until he began receiving his “vacation” pay from the respondent, which may

have been before August 15, 2002.  If he proves himself entitled to such benefits, then the

exact amount of his weekly compensation and the exact ending date for such benefits can

be determined at a later date, if the parties cannot agree on these matters.
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The issue of the duration of the healing period is solely a medical question, which

must be resolved on the basis of the greater weight of the medical evidence presented.

The healing period from the effects of the compensable injury continue until the claimant

has received the maximum benefit of time and medical treatment, in regard to the

resolution or stabilization of the actual physical damage caused by the compensable injury.

In the present case, the medical evidence shows that the claimant was under active

medical treatment, intended to resolve or stabilize the physical damage caused by his

compensable injury, from May 13, 2002 through August 15, 2002. In fact, he was not

released from active medical treatment until September 18, 2002.  Thus, the claimant has

proven the first element necessary to entitle him to temporary total disability benefits for

the period of June 6, 2002 through, at most, August 15, 2002.

The medical evidence shows that the claimant not only continued under active

medical treatment, during this period, it further shows that during this same period the

claimant had substantial medical restrictions on his potential employment activities. These

restrictions prevented him from engaging in any employment activities requiring the lifting

of more than 25 pounds, working overhead, and repetitive bending or stooping. The

evidence shows that, after June 5, 2002, the respondent no longer had employment

available to the claimant within these physical restrictions.  In light of the claimant’s

ongoing medical treatment and the temporary limitations and restrictions placed upon his

potential employment activities, there would not appear to be a reasonable expectation of

his obtaining employment in the open job market during this period. In fact, the record

reveals that when the claimant was able to return to regular employment in August of 2002,

it was because he was self employed. Therefore, I find that the claimant has proven the

second element necessary for him to be entitled to temporary total disability benefits for

the period beginning June 6, 2002 and continuing until he began to receive his “vacation”

pay from the respondent or August 15, 2002 (whichever occurred sooner).
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In summary, I find the claimant is entitled to temporary total disability benefits from

June 6, 2002 until the date he again began to receive his regular pay or salary (albeit

classified as “vacation” pay), in August of  2002.  However, such compensation shall be

reduced or off set by the weekly short term disability benefits of $400.00, which was

received by the claimant during at least a portion of this same period (i.e. June 6, 2002

through at least August 4, 2002).

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On May 10, 2002,  the relationship of employee-employer-carrier existed

between the parties.

3. On May 10, 2002,  the claimant sustained a compensable injury to his lower

back or lumbar spine in the form of an aggravation of his pre-existing

degenerative condition.

4. The medical services provided the claimant for his compensable injury by

and at the direction of Dr. Robert Wilson and Dr. Vincent Runnels constitutes

“reasonably necessary medical services” within the meaning of Ark. Code

Ann. §11-9-508. Pursuant to the provisions of this section, the expense of

such services (subject to the fee schedule established by this Commission),

is the liability of the respondents herein. However the respondents are

entitled to credit or set off for any such benefits previously paid or which were

paid under any group medical insurance.

5. The claimant is not entitled to any temporary total disability benefits for the

period of May 10, 2002 through June 5, 2002, or for the two weeks he

received his regular salary in August of 2002, Ark. Code Ann. §11-9-807(b).
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6. The claimant has proven his entitlement to temporary total disability benefits

from June 6, 2002, until he again began receiving his regular salary in

August of 2002, or August 15, 2002, whichever occurred sooner.

7. The respondents are entitled to a set off against any temporary disability

benefits herein awarded for benefits made to the claimant under a short term

group disability policy maintained through the respondent, Ark. Code Ann.

§11-9-411.  These benefits were in the amount of $400.00 per week and

were paid for the period of June 6, 2002 through at least August 4, 2002.

8. The respondents have denied the occurred of any “compensable injury” to

the claimant’s low back or lumbar spine and have controverted this claim in

its entirety.

9. A reasonable fee for the claimant’s attorney is the maximum statutory

attorney’s fee on the indemnity benefits herein awarded to the claimant.

ORDER

The respondents shall be liable for the expenses incurred by the claimant as the

result of medical services rendered him for his compensable injury by and at the direction

of Dr. Robert Wilson and Dr. Vincent Runnels. This liability shall be subject to the medical

fee schedule established by this Commission.

The respondents are liable for temporary total disability benefits at the appropriate

weekly rate, for the period beginning June 6, 2002 and continuing until the claimant began

receiving his regular wages in August of 2002, or August 15, 2002, whichever occurred

sooner. However, the respondents shall only pay the claimant the difference between

these temporary total disability benefits, at  the appropriate weekly rate, and the $400.00

per week the claimant received, during at least a portion of this same period,  under a

group short term disability policy maintained through the respondent employer.  The

respondents shall escrow an amount sufficient to satisfy any subrogation claim by this
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group carrier for a period not to exceed five years. If releases are not obtained from the

group carrier or orders otherwise entered in regard to this amount, the respondents shall

pay this escrowed amount into the Death & Permanent Disability Trust Fund.

The respondents shall pay to the claimant's attorney one-half of the maximum

statutory attorney's fee on the weekly indemnity benefits herein awarded for temporary total

disability.  The claimant is hereby authorized to receive from any benefits which may herein

or hereinafter become due and payable to the claimant the remaining one-half of this

maximum statutory attorney’s fee.

All benefits herein awarded  have heretofore accrued, are payable in a lump sum

without discount.

All benefits herein awarded shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


