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Hearing before Administrative Law Judge J. Mark White on June 3, 2004, in Hope,

Hempstead County, Arkansas.

Claimant represented by Mr. Gregory Giles, Attorney at Law, Texarkana, Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On June 3, 2004, the above-captioned claim came on for a hearing in Hope,

Arkansas. A pre-hearing conference was conducted on April 19, 2004, and a

Prehearing Order was entered on April 20. A copy of the April 20, 2004, Prehearing

Order has been marked as Commission Exhibit No. 1 and made a part of the record

herein without objection. At the hearing, the parties confirmed that the stipulations,

issues and respective contentions, as amended, were properly set forth in the

Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; that the employee-employer-carrier
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relationship existed at all relevant times, including April 9, 2003; that the

respondents have paid some benefits, including temporary total disability benefits

to July 2, 2003; and that the claimant earned sufficient wages to be entitled to a

compensation rate of $174 for total disability benefits and $154 for permanent partial

disability benefits.

The parties agreed that the issues to be presented were whether the claimant

sustained a compensable injury on April 9, 2003; whether the claimant is entitled to

temporary total disability benefits from July 2, 2003, to a date yet to be determined;

whether additional medical treatment, specifically that recommended by Dr.

Edward Saer, is reasonably necessary in connection with the compensable injury;

and controversion and attorney’s fees.

The claimant contends that she sustained a compensable injury to her back

on April 9, 2003; that she is entitled to temporary total disability benefits from July

2, 2003, to a date yet to be determined; and that the respondents should be ordered

to pay for the additional medical treatment being recommended by Dr. Saer.

Respondents contend that the claimant had a pre-existing chronic low back

condition and had an MRI just two months prior to the accident date; that compared

to an MRI taken after the accident, there were no changes; that if the claimant

sustained a compensable injury, it was a temporary aggravation of a pre-existing
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condition that has ceased; and that the claimant was mistakenly paid at a TTD rate

of $344 instead of $172.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the claimant and to observe her demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with Ark.

Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that the

existence and extent of her injury is established by medical evidence

supported by objective findings.

4. The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury on April 9, 2003.

5. The respondents have controverted this claim in its entirety.
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DISCUSSION

I. History

The claimant was employed by the respondent-employer as a custodian. She

testified that on April 9, 2003, she sustained an injury when a forklift backed into her

and pushed her into some cardboard boxes. She said the forklift hit her on her right

hip, and that she was unable to move until the driver moved the forklift off of her.

She testified that she was hurting and “shaken up.” She went to the restroom and

took some Ibuprofen for her pain. She testified that three of her supervisors

witnessed the accident, and one of them completed an accident report afterwards.

Her personal physician, Dr. Mark Floyd, was not in the office that day, so she

waited until the next day to seek treatment. Dr. Floyd gave his impression as,

“Musculoskeletal pain in the right groin and back and hip region. Felt the patient

had no long term problem with this.” When pain medication and a week of rest did

not alleviate her symptoms, Dr. Floyd referred her to a neurosurgeon, Dr. John Pace.

Dr. Pace saw her on May 5 and diagnosed a lumbar strain, recording complaints of

pain in the low back and coccyx area. He prescribed medication and physical

therapy. Dr. Pace last saw her on June 16, 2003, diagnosing her with “lumbar strain”

and “coccygeal pain.” He recommended pain management, but the respondents

controverted further treatment and Dr. Pace refused to see the claimant again.
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The claimant returned to Dr. Floyd, and on October 30, 2003, he referred her

to Dr. Edward Saer. The claimant was able to see Dr. Saer once before losing her

health insurance in April, 2004. Dr. Saer opined in a January 8, 2004, letter that the

claimant had “probably had a strain or sprain.” He stated that surgery was not

necessary, but he thought that pain management was “a good option.” He opined

that the claimant’s symptoms were related to her April 9, 2003, accident.

This incident is not the claimant’s first bout with back pain. She had a motor

vehicle accident in 1992 that damaged “two or three discs” in her back, but no

surgery was performed. A month before her alleged injury, she had sought

treatment from Dr. Floyd for back pain. However, she testified that her back pain

had not interfered with her ability to do her job prior to her accident of April 9.

II. Adjudication

For the claimant to establish a compensable injury as a result of a specific

incident, the following requirements of Ark. Code Ann. § 11-9-102 (4)(A)(i) must be

established: (1) proof by a preponderance of the evidence of an injury arising out of

and in the course of employment; (2) proof by a preponderance of the evidence that

the injury caused internal or external physical harm to the body which required
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medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. § 11-9-102(16), establishing the

existence and extent of the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is identifiable by time and place

of occurrence. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied. Id. 

Though the record contains numerous diagnostic tests performed on the

claimant, I am unable to ascertain any specific objective findings to establish the

existence and extent of her injury. The claimant had already been treating for back

pain at the time of her injury, and an MRI was performed on February 5, 2003,

revealing degenerative changes at L3-4 through L5-S1 with disc bulging at L4-5. The

day after her injury, Dr. Floyd noted in a dictated report: “The patient has no gross

swelling or deformity, no ecchymosis noted.” He continues: “Had some slight

tenderness to palpation in the right pubic region, more in the [illegible handwritten

word] feel like a little cyst, somewhat bluish tinged, generalized type pain noted in

the right hip and lower back with no ecchymosis noted.” 

The only finding in Dr. Floyd’s report that could conceivably serve as an
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objective finding is the “bluish” cyst. Yet I am unable to determine where this cyst

was located, what it was, or what relation it had – if any – to the claimant’s injury.

The reference itself is cryptic, because it appears out of place in the sentence where

it is located. Because I am unable to ascertain the meaning of this reference, I cannot

find that it is an objective finding sufficient to support a finding of compensability.

The claimant continued to treat with Dr. Floyd, and a second MRI was

performed on April 17, 2003. The radiologist, Dr. Charles Horner, opined, “No new

findings are demonstrated.” A bone scan was performed on June 2, 2003, revealing

“no bony abnormalities.” 

The only other possible objective finding is from the January 8, 2004, report

of Dr. Saer. He writes that the films of the second MRI reveal “the same desiccation,

but it does look like she has an HIZ at the L3-4 and L4-5 levels.” Dr. Saer later

writes, “She does have changes on the MRI that were not present prior to the injury,

and that could account for some of her symptoms.” Dr. Saer does not specify what

those changes are, though presumably he is referring to the “HIZ” mentioned

earlier. Dr. Saer does not explain what an “HIZ” is, nor does he explain its

significance or its relationship to the claimant’s alleged injury.

Dr. Saer has opined that objective findings exist, and it is true that the

Commission may not arbitrarily disregard medical testimony. K II Construction
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Company v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002). But I am convinced it

would be inappropriate for me to abdicate my role as fact-finder to Dr. Saer or any

other physician. Dr. Saer’s conclusory statement that objective findings exist is

insufficient to overcome the claimant’s burden of proof. Without some means of

evaluating his statement by knowing what objective finding he is referring to, what

an “HIZ” is, what its significance is, and what its relationship to the injury is, I

cannot simply accept his conclusory statement as dispositive.

I note for the record that there is some medical literature available regarding

what is known as a “High Intensity Zone,” or HIZ, as revealed by MRI exams. But

none of this literature has been introduced into evidence, and I am unable to locate

a medical treatise or dictionary that discusses the concept such that I could take

judicial notice of it.

To prove her claim compensable, the claimant must establish that the

existence and extent of her injury is established by medical evidence supported by

objective findings, and she must show a causal connection between these objective

findings and her alleged injury. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998). Given the above discussion, I find that the claimant has failed to

prove by a preponderance of the evidence that the existence and extent of her injury

is established by medical evidence supported by objective findings. I therefore
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conclude that the claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable injury on April 9, 2003.

AWARD

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury on April 9, 2003. Therefore, this claim for benefits

must be, and it hereby is, denied and dismissed.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


