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OPINION AND ORDER

A hearing was held in this matter on November 20, 2003.  A prehearing

conference was conducted on July 1, 2003, and a prehearing order was filed

on July 2, 2003.  A copy of the prehearing order has been marked as

Commission Exhibit No. 1 and made a part of the record without objection.

During the prehearing conference, the parties agreed to the following

stipulations:

1. The employer/employee/carrier relationship existed during
the month of April, 2003

2. The claimant is entitled to the maximum compensation rate.
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3. All prior decisions filed by the Commission regarding injuries
sustained by the claimant while employed by the respondent-
employer are res judicata.

During the prehearing conference the parties also agreed that the

issues to be litigated at the hearing were limited to the following:

1. Whether the claimant sustained a compensable 
recurrence of a right shoulder injury in April, 2003.

From a review of the record as a whole, to include the testimony of the

claimant, as well as the medical records and other documentary evidence, the

following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. § 11-9-704 (Cumm. Supp. 1997):

FINDINGS AND CONCLUSIONS

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The stipulations agreed to by the parties and set forth
above are hereby accepted as fact.

3. The respondents controverted this claim in its entirety.

4. The claimant's current shoulder problems are the result of
natural progression of the claimant's prior compensable
injury.

5. I find that a preponderance of the evidence fails to establish
that the statute of limitations bars a claim for compensation
related to the prior injury. 

6. I find that the respondents remain liable for  benefits related
to the claimant's prior compensable injury.
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7. The respondents have controverted this claim in its entirety.

DISCUSSION

The claimant has worked for the respondent-employer for approximately

twenty (20) years in the building and maintenance department.  His duties in

that department include mopping, sweeping, maintaining the locker room area

and other activities involved in keeping the plant clean.  He previously

sustained a compensable injury to his right shoulder in December of 1997.  At

that time he was working as a tire builder and for the matter presently before

the Commission the claimant contends that he re-injured his right shoulder on

March 27, 2003.  In this regard, the claimant testified that he was mopping,

which required him to pick the mop bucket up, carry the bucket, with the

bucket swinging up and down, and he testified that while he was engaged in

these activities there was "a strain, a pulling in [his] right arm."  Because of his

prior shoulder injuries the claimant testified that he was aware that something

was wrong.  The claimant immediately left the locker area where he was

working and went to fill out an accident report with Russ Freeman.  The

claimant testified that he advised Mr. Freeman that he had hurt his shoulder in

the locker room mopping floors.  Although the record indicates that the

claimant has stated numerous times that he re-injured his shoulder while

mopping floors, he also testified that he considered lifting the mop bucket as
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an activity included in mopping the floors.  In any event, when the claimant

completed the accident report the respondent employer sent him to the doctor

at the emergency room.  The respondents have not authorized any further

medical care and the claimant has sought treatment from Dr. Gurav on his

own initiative.  The medical records indicate that Dr. Wes Hester, the

emergency room physician who saw the claimant, opined that the claimant

sustained a right shoulder sprain.  The claimant returned to Dr. Hester on April

2, 2003, and the report indicates that the claimant was still complaining of

significant weakness in his shoulder.  X-rays ordered by Dr. Hester were

within normal limits.  A MRI ordered by Dr. Gurav and performed on May 22,

2003 revealed probable tendinitis in the supraspinatus tendon and a mild AC

joint degenerative change.

             When an injury arises out of and in the course of employment, the

original employer or carrier is responsible for every natural consequence that

flows from the injury.  Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644

S.W.2d 321 (1983).  Consequently, when subsequent complications are the

natural and probable result of the original injury, the employer remains liable. 

On the other hand, if the subsequent complications result from an independent

intervening cause, the employer is relieved of liability for compensation

benefits.  However, the intervening incident must independently contribute to
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the claimant's condition before the employer is relieved of liability.  Bearden,

supra.

The Arkansas Supreme Court discussed this issue as follows in Burks,

Inc. v. Blanchard, 259 Ark. 76, 531 S.W.2d 465 (1976) (quoting 4 Arthur

Larson, The Law of Workmen's Compensation § 95.23 (1990)):

If the second injury takes the form merely of a recurrence of
the first, and if the second  incident does not contribute
even slightly to the causation of the disabling condition, the
insurer on the risk at the time of the original injury remains
liable for the second. . . .  This group also includes the kind
of case in which a worker has suffered a back strain,
followed by a period of work with continuing symptoms
indicating that the original condition persists, and
culminating in a second period of disability precipitated by
some lift or exertion.

Likewise, the Arkansas Court of Appeals made the following comments in

Halstead Industries v. Jones, 270 Ark. 85, 603 S.W.2d 456 (Ark. App. 1980):

When the symptoms of a back injury persist and culminate in
a second disability without the intervention of a new injury the
second disability is properly classified as a recurrence of the
first injury, and the insurance carrier at the time of the
original injury remains liable.

In the present claim I find that the claimant's current shoulder problems

are a natural progression of the prior compensable injury.  In reaching this

conclusion I note that the claimant has consistently experienced problems

related to his right shoulder since the occurrence of that injury and that the
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diagnostic tests performed on the claimant also suggest that the claimant's

condition continues to be related to those problems while the diagnostic tests

also indicates that the claimant suffers from degenerative problems in his right

shoulder.  The evidence also indicates that the claimant's prior injury resulted

in an exacerbation of that degenerative condition and the evidence establishes

that the claimant's current condition is a natural progression of the prior 

exacerbation of the claimant's pre-existing condition. 

In the prehearing conference conducted in this matter, the respondents

contended that any claim for benefits related to the claimant's prior

compensable injury was barred by the statute of limitations.  The respondents

did not raise this issue at the outset at the hearing conducted in this matter. 

Nevertheless, I find that the evidence fails to establish that the statute of

limitations bars a claim related to the prior injury.  In this regard, I initially note

that the respondents bear the burden of establishing that the claim is barred

by the statute of limitations; however, not only did the respondents fail to raise

the issue at the hearing, they also failed to present evidence related to that

issue.  Consequently, I find that a preponderance of the evidence fails to

establish that the statute of limitations bars a claim for compensation related to

the prior injury. 
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ORDER

          The respondents are directed to pay benefits in accordance with the

findings of fact set forth herein.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid

pursuant to Ark. Code Ann. § 11-9-809 (Cumm. Supp. 1997).

IT IS SO ORDERED.

___________________________
HON. C. MICHAEL WHITE
Administrative Law Judge


