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SHANE B. SHARP, EMPLOYEE CLAIMANT
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Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on April 8, 2004 at
Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH E. BUCKNER, Attorney at Law, Pine Bluff,
Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as defined by Ark.

Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant and

benefits are hereby awarded.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on October 10, 2003 at

which time the claimant was earning sufficient wages and receiving benefits (housing, utilities, and

vehicle) to entitle him to a compensation rate of $277.00/$208.00, in the event this claim is found

to be compensable.  Some medical expenses were paid before this claim was controverted.

The claimant contends he sustained compensable injuries to his neck and back in a motor

vehicle accident (MVA).  He remains symptomatic and wishes to pursue additional treatment at a

pain clinic as recommended by Dr. Rivas in his report of December 15, 2003.  The claimant seeks

payment of medical expenses, temporary total disability benefits from October 11, 2003 to a date yet
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to be determined, and attorney’s fees. 

The respondents contend the claim was controverted after an MRI scan showed only

degenerative disc disease (DDD).  There are no objective medical findings of any injury.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript.

The claimant, who seemed unsophisticated but credible, and his wife whose testimony was

corroborative, were the only witnesses to testify at the hearing.  The claimant used a walking stick,

explaining that leaning forward and resting his weight on the stick seemed to relieve his pain.

The claimant, age 32 (D.O.B. April 15, 1972) worked for the respondent-employer for five

years as a ranch hand on a cattle farm.  The claimant lived in a house on the farm and was provided

a company truck.  His health history includes two prior workers’ compensation claims for injuries

to his hands (barbed wire/hayraker).  

On October 10, 2003, the claimant discovered his truck had a flat tire.  He radioed a co-

worker who picked him up at his home.  The steering wheel locked up, the co-worker lost control

of the pickup, and they struck a tree.  The claimant hit his head on the windshield causing a bump,

suffered a burn across his chest from the seat belt and injured his back.  I was unable to find any

reference to head or chest injuries in the medical records.

The claimant’s supervisor, Craig Natton was called to the site of the motor vehicle accident

(MVA).  He cursed the claimant’s co-worker and fired him because of the wreck.  Mr. Natton also

cursed the claimant and fired him allegedly because the claimant raised his voice to him.  The

claimant, however, suspects he was fired because he had recently reported Mr. Natton to his

supervisor, Steve Smith, for stealing cattle and equipment.  Mr. Natton is no longer employed with

the respondent-employer.

The claimant was never offered light duty; he did not apply for unemployment benefits; and

he has not looked for work elsewhere since the accident.  The claimant’s present symptoms include

back pain with spasm and numbness in his legs and arms.
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MEDICAL EVIDENCE

The claimant was originally treated by Dr. Rivas in October, 2003 for a “lumbar strain” 2B

(secondary to an ) MVA.”  The records are handwritten and difficult to read but there does appear

to be a reference to LTD (limited) ROM 2nd (secondary to) positive paravertebral spasm (+ PARV -

+ m spasm)  R $ L (right greater than left) and neck spasm.  Dr. Rivas prescribed medication and

ordered an MRI.

The MRI scan conducted November 14, 2003 revealed minimal degenerative disc disease

with desiccation at L1-L2 and L2-L3 but there was no evidence of disc bulging, herniation or

stenosis.

The claimant returned to Dr. Rivas who continued his medication and recommended

consultation with a neurosurgeon.

The claimant saw Dr. Abraham in January, 2004.  His physical examination noted restricted

range of motion of the lumbar spine with tenderness and abnormal neurological (decreased sensation

to pinprick) findings.  He was diagnosed with lumbar spondylosis, facet syndrome and sacroilitis.

In February and March 2004, Dr. Abraham administered lumbar facet block injections and scheduled

radiofrequency neurotomy.

In a letter dated March 23, 2004, Dr. Abraham described his “objective” findings as:

tenderness over the lumbar facet joints and sacroiliac joints, and decreased sensation to pinprick in

the feet.  However, Dr. Abraham could not confirm that he observed the claimant’s reported

symptom of muscle spasm.  Observable muscle spasm is regarded as an objective medical finding

however, “tenderness” is considered subjective.  Kimbrell v. Arkansas Department of Health, 66 Ark.

App. 245, 989 S.W.2d 570 (1999).

The claimant was discharged from HSC Medical Center by Dr. Ray Bollen with instructions

to return to work on October 13, 2003.

Dr. Rivas’ Letter of January 14, 2003:
This is to inform your firm (Ken Buckner) that Mr. Sharp has been a
patient of mine since October 13, 2003.  He has been followed for
trauma to his neck and back after a motor vehicle accident on October
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10, 2003.  The accident was work-related.

Due to his lack of improvement, Mr. Sharp needs a neuro-surgical
evaluation in the event that he may need surgery and after, he may
need physical therapy.

Due to his exquisite pain, Mr. Sharp has not been able to work since
the accident and he will not be able to work until his pain subsides or
decreases.

Dr. Abraham’s Letter of February 4, 2004:
In my opinion, Mr. Sharp should be able to tolerate light sedentary
activity until his scheduled spinal injections.  He clearly would not be
able to perform his previous tasks until after treatment is completed.
My recommendation would be for him not to lift greater than 10 lbs.
Bending and stooping will also be difficult for him.  Prolonged sitting
may be difficult with the diagnosis of sacroilitis, but may be tolerated
with occasional breaks.

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

The respondents have controverted this claim based on a lack of objective medical findings.

As I interpret Dr. Rivas’ records however, the claimant has met his burden of proving internal
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physical harm to the body established by objective medical evidence, causally related to his work-

related injury.  Although Dr. Abraham was unable to confirm that he observed the claimant’s

complaint of muscle spasm, Dr. Rivas’ records contain plus and minus signs which I interpret to be

the doctor’s shorthand for positive and negative signs during the physical examination.

The evidence of record shows the claimant suffered neck and back symptoms after a

compensable MVA.  Dr. Rivas found evidence of paravertebral lumbar spasm and in reliance on that

objective finding, ordered an MRI scan which confirmed multilevel degenerative disc disease.

Therefore, I find the claimant sustained a compensable aggravation of a preexisting condition. 

The claimant in this case appears to be a credible witness and there is no dispute that the

MVA occurred.  He was able to perform heavy manual labor on the farm prior to the MVA and had

not required medical treatment or time off from work for his back or neck prior to the MVA.

Therefore, I find a causal connection between the injury and his employment.  Horticare Landscape

Management v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375 (2002).

Finally, although the claimant has required only conservative care, treatment for pain is

reasonable and necessary and remains the respondents’ liability.  Haskins v. TEC, Full Commission

opinion July 14, 1993 (E107391), Chronister v. Lavaca Vault, Full Commission opinion June 20,

1991 (D704562), Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Therefore, I find Dr. Abraham’s treatment for pain management reasonable and necessary.

According to Dr. Abraham, the claimant is capable of working with some restrictions.  There

is nothing that can be done to improve degenerative disc disease and the persistence of pain does not

extend the healing period, Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

Therefore, I find the claimant is not entitled to open-ended temporary total disability benefits.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on October 10, 2003 at which time the claimant
sustained compensable injuries to his neck and back
from a specific injury arising out of and in the course
of his employment which caused internal physical
harm to the body requiring medical services
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established by objective medical evidence.

2. The treatment recommended by Dr. Abraham is
reasonable and necessary for alleviation of pain
associated with aggravation o f preexisting
degenerative disc disease.  Respondents are directed
to pay medical bills within thirty days of receipt
pursuant to Rule 30.

3. The claimant has proven by a preponderance of the
credible evidence of record that he remained in his
healing period, unable to work entitling him to
temporary total disability benefits from October 11,
2003 to February 4, 2004.

4. Respondents are directed to pay the court reporter’s
fees and expenses pursuant to Commission Rule 20.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                              
ELIZABETH W. HOGAN
Administrative Law Judge


