
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F206514 

SHANNON SCOTT, Employee  CLAIMANT

C.V. FAMILY FOODS, Employer  RESPONDENT

CRAWFORD & COMPANY, Carrier RESPONDENT

OPINION FILED JANUARY 9, 2004

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by WALTER MURRAY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 13, 2004, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on August 27, 2003, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her cervical spine on April 30,

2004.

At the time of the hearing the parties also agreed to stipulate that claimant earned

an average weekly wage of $280.00 which would entitle her to compensation at the rate

of $187.00 per week for temporary total disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional temporary total disability benefits from June
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3, 2003 through a date yet to be determined.

2.   Mileage expenses.

3.   Attorney fee.

The claimant’s contentions as set forth in her pre-hearing questionnaire are as

follows: “Claimant contends that although she remains under active medical treatment and

unable to work, the respondents arbitrarily terminated benefits in June of 2003.  The

claimant contends that she is entitled to reinstatement of her temporary disability benefits

from the time that they were terminated in June of 2003 and that they should continue until

a date yet to be determined.   The claimant contends that her attorney is entitled to an

appropriate attorney’s fee on any disability benefits not previously paid.” 

The respondents contend the claimant is not entitled to additional temporary total

disability benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 27, 2003, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of $280.00

which would entitle her to compensation at the rate of $187.00 per week for temporary total

disability benefits is also hereby accepted as fact.

3.   Claimant is entitled to additional temporary total disability benefits beginning

June 3, 2003, and continuing through September 18, 2003.
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4.   Respondent is liable for all unpaid mileage expenses associated with claimant’s

compensable injury, including travel to and from physical therapy and to her treating

physicians.

5.   Respondent has controverted claimant’s entitlement to all unpaid temporary total

disability benefits.

FACTUAL BACKGROUND

The claimant suffered a compensable injury to her cervical spine on April 30, 2002,

when she was pulling on a pallet filled with produce.   The respondent accepted the injury

as compensable and paid some compensation benefits.   Claimant was initially treated by

a general practitioner but eventually came under the care of Dr. Capocelli, a neurosurgeon

who had performed a cervical fusion on claimant several years earlier.

Dr. Capocelli’s initial treatment following claimant’s most recent injury occurred on

July 25, 2002, at which time Dr. Capocelli scheduled a myelogram in order to determine

the area of claimant’s symptomatology.  At the time of claimant’s visit with Dr. Capocelli on

October 1, 2003, Dr. Capocelli noted that the myelogram revealed post-surgical changes

at the C4-C6 level with small disc bulges at the C3-4 and C6-7 levels.  Dr. Capocelli noted

that there was no surgical lesion, but did recommend an EMG/nerve conduction study to

rule out carpal tunnel syndrome versus brachial plexopathy. At the time of claimant’s

evaluation with Dr. Capocelli on January 14, 2003, Dr. Capocelli recommended that

claimant undergo six weeks of physical therapy before a re-evaluation.   

At respondent’s request claimant was seen by Dr. Saer, a neurosurgeon in Little

Rock, for an independent medical evaluation on April 1, 2003.   Dr. Saer diagnosed

claimant’s condition as a cervical strain/sprain and recommended a six week course of

aggressive physical therapy.   Dr. Saer also opined that claimant would probably not need

surgery.
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Claimant’s physical therapy was scheduled at Health South Rehabilitation Hospital.

According to evidence presented, the claimant completed approximately one-half of her

physical therapy before respondent refused to authorize the remaining therapy.   The

evidence indicates that claimant did miss some of her physical therapy appointments and

it is respondent’s contention that those physical therapy appointments were missed due

to the claimant’s intoxication.

Claimant has filed this claim contending that she is entitled to additional temporary

total disability benefits beginning June 3, 2003, and continuing through a date yet to be

determined.   She also seeks payment for mileage expenses and a controverted attorney

fee.

ADJUDICATION

The initial issue for consideration involves claimant’s contention that she is entitled

to additional temporary total disability benefits beginning June 3, 2003, the date those

benefits were last paid by respondent, and continuing through a date yet to be determined.

Claimant’s injury to her cervical spine is a non-scheduled injury.   In order to be entitled to

temporary total disability benefits for a non-scheduled injury, claimant has the burden of

proving by a preponderance of the evidence that she remains within her healing period and

that she suffered a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she remained within her healing period from June 3,

2003 through September 18, 2003.

As previously noted, Dr. Capocelli at the time of his evaluation of claimant on

January 14, 2003, recommended that claimant undergo physical therapy.   In addition, Dr.
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Saer, a neurosurgeon in Little Rock who performed an independent medical evaluation,

also opined on April 1, 2003, that claimant should undergo six weeks of aggressive

physical therapy.   As previously noted, this course of physical therapy was not completed.

 Claimant acknowledges that she missed one or two physical therapy appointments.   It is

respondent’s contention that claimant missed those physical therapy appointments due to

intoxication.   This contention is based upon nurse’s notes from Dr. Capocelli’s office

regarding a conversation his nurse had with the physical therapist at Health South

Rehabilitation Hospital.  Specifically, a note of May 20, 2003, indicates that the physical

therapist informed Dr. Capocelli’s nurse that claimant had missed two prior appointments

and was talking about suicide.   According to the note the claimant indicated that the only

way to deal with her pain was drinking and that today was the first day she had been sober

in two weeks.   Based upon these statements Dr. Capocelli referred claimant to the

emergency room for evaluation of these suicidal gestures.  Based upon this statement

respondent apparently terminated claimant’s physical therapy based upon a belief that

claimant had not been compliant with physical therapy due to intoxication.

I do not find that this contention is supported by the evidence of record.  First, I note

that the medical record relied upon is not a note written by a physical therapist, but instead

records a conversation which occurred between Dr. Capocelli’s nurse and the physical

therapist.   Given this, I do not find the statement sufficiently persuasive to support a

finding that claimant missed her physical therapy appointments due to intoxication.

Furthermore, while claimant acknowledges that she missed two physical therapy

appointments, claimant also testified that she lives approximately 50 miles away from

Health South Rehabilitation Hospital and that she had difficulty obtaining funds to pay for

gas to and from her physical therapy appointments.   Although this physical therapy was

authorized, claimant testified that she was not reimbursed for her physical therapy mileage

until approximately two weeks prior to the hearing.
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Accordingly, while claimant did miss two physical therapy appointments and there

is some evidence that claimant may have had a problem with intoxication during this period

of time, I find insufficient evidence that claimant’s missed physical therapy appointments

were due to her intoxication.   As previously noted, claimant testified that it was 50 miles

from her home to physical therapy and that she did not have the funds to pay for gas.  In

fact, claimant testified that she was not reimbursed for mileage to and from physical

therapy until two weeks prior to the hearing in this matter which was several months after

the mileage expenses were incurred.

With respect to the issue of claimant’s healing period and her total incapacity to earn

wages, I find the opinion of Dr. Capocelli significant.   At his deposition Dr. Capocelli stated

that between January 14, 2003 and September 18, 2003, it was his opinion that claimant

remained within her healing period.   Dr. Capocelli also stated that it was not medically

advisable for claimant to work during this period of time and that her inability to work was

related to her April 30, 2002 injury.   

It should also be noted that in September 2003 Dr. Capocelli recommended that the

claimant undergo a functional capacities evaluation.   Dr. Capocelli testified that he wanted

the results from the functional capacities evaluation to determine whether more therapy

would be beneficial to the claimant.   As of this date the functional capacities evaluation

has not been performed.   Nevertheless, Dr. Capocelli did opine that as of September 2003

he felt that claimant had reached maximum medical improvement.

Q. As far as her actual healing period is concerned, in your
opinion had she reached maximum medical improvement as of
that September ‘03 visit?

A. September of ‘03, yes.  I felt she had probably reached
her maximum medical improvement, although even at that time
I was going to await the FCE results to make a final decision as
to whether or not more therapy may be beneficial.

***
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Q. Doctor, I have just a few more questions.  You saw her
in January of 2003 and then did you see her again in September
of 2003?

A. That is correct.

Q. And what did that visit consist of?

A. At that time I got the opportunity to examine her and
speak to her about her ongoing treatment.   At that point it was
my observation that she had probably reached her MMI or was
close to it at that time.  (Emphasis added.)

Also, at the time of his deposition on November 19, 2003, Dr. Capocelli went on to

assign the claimant a permanent physical impairment rating and physical restrictions

regarding claimant’s ability to return to work.   

Accordingly, for the foregoing reasons, I find that claimant has met her burden of

proving by a preponderance of the evidence that she remained within her healing period

and that she suffered a total incapacity to earn wages from June 3, 2003, through

September 18, 2003.   According to the opinion of Dr. Capocelli, the claimant’s primary

treating physician, claimant remained within her healing period through September 18,

2003, and she suffered a total incapacity to earn wages through that date as a result of her

compensable injury.   I find that Dr. Capocelli’s opinion is credible and entitled to great

weight.   Although it might be argued that Dr. Capocelli did not release the claimant to

return to work as of September 18, 2003, in order to be entitled to temporary total disability

benefits a claimant must prove not only that they suffer a total incapacity to earn wages,

but also that they remain within their healing period.   Here, according to Dr. Capocelli’s

deposition testimony, I find that claimant’s healing period had ended as of September 18,

2003.

The final issue for consideration involves claimant’s request for mileage expenses.

Since the time of the pre-hearing conference it appears that some of claimant’s mileage

expense to physical therapy and to her treating physicians has been paid for by
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respondent.  I find that respondent is liable for any unpaid mileage expense incurred by

claimant as a result of her evaluations by her treating physicians or unpaid mileage

expenses incurred as a result of her physical therapy.   

ORDER

Claimant has proven by a preponderance of the evidence that she is entitled to

temporary total disability benefits beginning June 3, 2003, and continuing through

September 18, 2003.   In addition, respondent is liable for all unpaid mileage expenses

incurred by claimant as a result of her medical treatment and/or physical therapy.

Respondent has controverted claimant’s entitlement to all unpaid temporary total disability

benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is hereby awarded an

attorney fee in the amount of 25% of the indemnity benefits payable to the claimant.  This

fee is to be paid one-half by the carrier and one-half by the claimant.   The respondents

are to withhold the claimant's portion of the attorney's fee from the claimant's award and

to pay the attorney's fee directly to the claimant's attorney.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


