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OPINION FILED DECEMBER 28, 2004

Hearing before Administrative Law Judge Cynthia Estes Rogers on September 29,

2004, in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Sam Sexton, III, Attorney at Law, Fort Smith, Arkansas.

Respondents represented by Ms. Constance G. Clark, Attorney at Law, Fayetteville,

Arkansas.

A hearing was held on September 29, 2004, to determine whether claimant was

acting in the course and scope of his employment with respondent-employer when he

was injured on February 19, 2002, thereby making a claim for workers’ compensation

benefits his exclusive remedy.

The parties stipulated to the existence of the employee-employer relationship

on February 19, 2002.  It was further stipulated that the claimant’s earnings were

sufficient to entitle him to weekly indemnity benefits of $425.00 for temporary total

disability and $319.00 for permanent partial disability benefits.  
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Claimant contends that the injuries he sustained were not injuries that occurred

on the job as part of his normal job duties or in the furtherance of the interests of his

employer, and that the Workers’ Compensation Act is, therefore, not the exclusive

remedy available to him.

Respondents contend that the claimant did injure himself while in the course

and scope of his employment and that claimant’s exclusive remedy is, therefore, for

workers’ compensation benefits.  Respondents further contend that the company

continued to pay claimant his full salary while he was off work, and therefore no

temporary total disability benefits are owed.  Respondents additionally contend that

they have paid certain of claimant’s medical bills and that, to the extent there may be

bills which were paid by the claimant’s group health carrier, appropriate

reimbursement has been or will be made to the group carrier.  

STATEMENT OF THE CASE

On February 19, 2002, claimant was an employee of respondent-employer and

had been for several years prior to that date.  In 2002, claimant was the manager of

one of the company’s retail furniture stores that was located in Panama City, Florida.

Testimony revealed that claimant had served as a manager with the company for many

years and had received various achievement awards during his tenure. 

On February 19, 2002, the company was holding a managers’ meeting at a

company-owned facility known as “Willow Bar Training Center” in Devalls Bluff,
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Arkansas, when claimant injured his ankle while participating in a mock sumo-

wrestling event.  Undisputed testimony revealed that respondent-employer conducts

quarterly store managers’ meetings at the Willow Bar facility, and the February 19,

2002, meeting was one of those regularly-scheduled managers’ meetings.  Testimony

further established that these two-to-three-day meetings were always conducted

during the work week, and all store managers were required to attend.  Those store

managers who were paid a salary, such as claimant, received their regular salary for

the days they attended the meetings.  The managers were housed at company expense

in one of several buildings in the Willow Bar complex.  Meals were provided by the

company and were typically served in the same building where the meetings took

place.

Testimony further established that during the February 2002 meeting, claimant

and most of the other meeting attendees arrived at Willow Bar on Monday evening.

On the morning of Tuesday, February 19, 2002, the managers met to discuss business,

including reports of various company officers or others relating to sales figures, new

products, promotions, etc.  At approximately 5:00 p.m. that day, Hank Browne, the

president of the company, announced that the “bar is open,” as was, according to

testimony from all witnesses, typical; at that time, employees were free to have a beer

or another alcoholic beverage.  Respondents admit this; however, testimony also
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revealed that neither claimant nor his mock sumo-wrestling partner had a drink on that

particular evening.  

Claimant testified, as did respondents’ witnesses, that during these meetings,

after the “bar is open,” employees are generally free to engage in a variety of

recreational activities, such as volleyball, fishing, or golfing.  However, the testimony

was also clear that, unlike those optional, voluntary recreational activities, all of the

managers were expected to participate in light-hearted group activities, which in the

past had included skits or Pictionary.  These group participatory activities were

generally conducted at the close of the business portion of the meetings, and Hank

Browne, himself, was generally present and involved in some way.

Both Mr. Browne and his regional manager, Stuart Skiles, testified that these

types of activities had a business purpose, while also being fun and enjoyable to the

employees.  They testified that the retail furniture business is extremely competitive

and that an activity that fosters competition among the more than twenty store

managers employed by respondent-employer translates into increased sales and a

higher “bottom line” for the company.  All witnesses testified that there is always

competition among the individual stores to have the highest, or most-improved, sales

figures.  Testimony was clear that compensation to managers in the form of

commissions, bonuses, and awards are directly related to sales and profitability.  
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Mr. Browne testified that the hope is that competition sparked by activities that

occur at the quarterly managers’ meetings will carry over into the workplace and

ultimately benefit the company.  Witnesses for respondents also testified that such

activities also help the managers get to know one another better, promote camaraderie

and team building, and boost morale by getting them “pumped up” and excited so that

they will be motivated to go back to their stores and, in turn, motivate their own

employees to sell more furniture.   

Respondents’ witnesses testified that for the February 19, 2002, meeting, the

company’s chosen group activity was the mock sumo-wrestling event.  Claimant

himself testified that although he did not really want to participate, he felt compelled

to participate in the sumo-wrestling event as an employee of respondent-employer.

Testimony revealed that after the business portion of that day’s meeting was

concluded, all of the managers were asked to step outside on the porch while the

tables were pushed back and a mat was laid out on the meeting room floor.  After the

room was ready for the event, the managers were called back inside and asked to

assume their seats at the tables.  

Mr. Browne then directed the event, choosing pairs of managers to “wrestle”

in the “best two out of three” matches.  After several pairs of managers wrestled,

claimant and another store manager, Mark Lucas, were selected by Mr. Browne as the
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next pair.  In the third of their three short matches, claimant fell with his leg twisted

underneath him, causing his ankle to break.  

Claimant was transported by General Manager Stuart Skiles, who was also

claimant’s supervisor, from Devalls Bluff to Baptist Medical Center in Little Rock for

treatment.  Claimant testified that while he was being checked in at the hospital

emergency room, he was asked about insurance and whether the injury was an injury

covered by workers’ compensation and that Mr. Skiles told claimant that the injury

was not covered by worker’s compensation and for claimant to use his health

insurance to cover the injury.  Mr. Skiles testified that he had no memory of this

conversation.  Claimant provided this information to the hospital and testified that he

relied on it during his treatment.  

It is undisputed that no report of injury was ever made by respondents to the

Arkansas Workers’ Compensation Commission.  Claimant further testified that he

inquired of Patti D’Angelo, in the company’s human resources department, and was

told that injuries occurring at Willow Bar were not covered by workers’

compensation.  Claimant testified that in reliance upon the information provided to

him by respondent-employer, through Stuart Skiles and Patti D’Angelo, he did not file

a workers’ compensation claim.  Again, Mr. Skiles testified that he had no memory

of a workers’ compensation conversation with claimant; further, Ms. D’Angelo was

not called to testify.  
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Mark Vail, former Chief Financial Officer for respondent-employer, testified

that although he never discussed workers’ compensation with anyone in regard to

claimant’s injury, he did remember Mr. Skiles contacting him to make sure the

company would pay for claimant’s expenses in regard to the injury and to continue

his regular salary.  Mr. Vail testified that he complied with Mr. Skiles’ instructions.

Claimant’s ankle injury required surgery and hospitalization for approximately

one week.  Claimant testified that he had to take off work for the majority of the work

day for several months, and that he eventually had ask to be transferred back to Little

Rock to work as a salesman in a local store, rather than as a manager.  He testified

that eventually Hank Browne encouraged him to resign from the company and accept

a job with one of respondent-employer’s vendors, which claimant did; but, after a

short time, he was let go from that job and had to pay for his own vocational

retraining in the field of real estate, in which he now works.  Claimant testified that

his injuries are permanent, requiring him to now walk with a brace.  He testified that

he is unable to run at all, and the injury has permanently changed his life.  

On October 3, 2003, claimant filed a negligence action against respondent-

employer in Pulaski County Circuit Court.  Respondents moved to dismiss the suit on

the ground that the suit is barred by the exclusive remedy doctrine, in that workers’

compensation is claimant’s exclusive remedy.  Claimant then filed the instant claim,
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seeking a determination that he did not sustain a work-related injury within the scope

of the Arkansas Workers’ Compensation Act.    

FINDINGS OF FACT

1.  The Workers’ Compensation Commission has exclusive, original

jurisdiction to determine whether claimant’s injuries are covered by the Workers’

Compensation Act.  

2.  No report of injury was ever made by respondent-employer to the Workers’

Compensation Commission, as is required by Ark. Code Ann. § 11-9-529.

2.  At the time of claimant’s injury on February 19, 2002, he was acting within

the course and scope of his employment with respondent-employer, thereby making

a workers’ compensation claim his exclusive remedy.  

DISCUSSION

It is undisputed that the Workers’ Compensation Commission has exclusive,

original jurisdiction to determine whether claimant’s injuries are covered by the

Workers’ Compensation Act.  Merez v. Squire Court Limited Partnership, 353 Ark.

174, 114 S.W.3d 184 (2003); Johnson v. Union Pacific R.R., 352 Ark. 534, 104

S.W.3d 745 (2003).  

Arkansas Code Annotated § 11-9-102(4)(A) defines “compensable injury” as

“[a]n accidental injury causing internal or external physical harm to the body . . .

arising out of and in the course of employment.”  Section 11-9-102(4)(B)(iii) provides
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that the term “compensable injury” does not include an injury that was inflicted upon

the employee at a time when employment services were not being performed.  

The statutes does not define the phrase “in the course of employment” or the

term “employment services.”  However, the Arkansas Supreme Court has held that

we are to use the same test to determine whether an employee was performing

“employment services” as is used when determining whether an employee was acting

within “the course of employment.”  See Collins v. Excel Specialty Prods., 347 Ark.

811, 69 S.W.3d 14 (2002).  The test is whether the injury occurred within the time and

space boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly or indirectly.  Id.

See also Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  

In this case, testimony is clear that claimant was required to be in attendance

at the February 2002 quarterly managers’ meeting at the Willow Bar Training Center

in Devalls Bluff.  Further, it is clear that although the mock sumo-wrestling event was

in the spirit of fun and enjoyment for the attendees, the managers were expected to

participate in this particular scheduled group activity.  Claimant himself testified that

although he did not necessarily want to participate, he felt obligated as an employee

because Hank Browne, himself, was directing the event, and was choosing the

participants.  
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Testimony from company representatives, including Mr. Browne, was credible

and logical, from a business standpoint, that these such activities were designed to

boost management morale, encourage competitive salesmanship, and motivate the

mangers to work harder, which in turn would encourage the salesman under them to

work harder and sell more.  Obviously, these results could only serve to advance the

business interests of the company.

What is unclear is why, if respondents contend this is a workers’ compensation

injury, did respondent-employer never report the injury to the Workers’ Compensation

Commission, as is required by Ark. Code Ann. § 11-9-529.  Section 11-9-529 states,

in pertinent part:

   (a) Within ten (10) days after the date of receipt of

notice or of knowledge of injury or death, the employer

shall send to the Workers’ Compensation Commission a

report setting forth:

       (1) The name, address, and business of the employer;

   (2) The name, address, and occupation of the

employee;

     (3) The cause and nature of the injury or death;

   (4) The year, month, day, and hour when, and the

particular locality where, the injury or death occurred;

and 

   (5) Such other information as the commission may

require.  

   (b) Additional reports with respect to the injury and of

the condition of the employee shall be sent by the

employer to the commission at such time and in such

manner as the commission may prescribe.  

   (c) Any report provided for in subsection (a) or (b) of

this section shall not be evidence of any fact stated in the
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report in any proceeding with respect to the injury or

death on account of which the report is made.  

. . .  

   (e)(1) Any employer who after notice refuses to send

any report required of it by this section shall be subject

to a civil penalty in an amount up to five hundred dollars

($500) for each refusal.  

[Emphasis added.]    

Respondents’ continuing to pay claimant’s salary and medical expenses not

covered by his health insurance did not relieve respondent-employer of its duty to

report the injury to the Workers’ Compensation Commission, pursuant to Ark. Code

Ann. 11-9-529.  The Arkansas Court of Appeals has clearly held that the first duty to

report the injury to the Workers’ Compensation Commission lies with the employer,

not the employee.  See Hart’s Exxon Serv. Station v. Prater, 268 Ark. 961, 597

S.W.2d 130 (Ct. App. 1980).  

This report and letters of the employer to the commission of the injury to the

employee do not constitute filing of a claim , Little v. Smith, 223 Ark. 601, 267 S.W.2d

511 (1954), but respondent-employer was clearly required to file a report of injury

with the commission and failed to do so.  Respondent-employer will, therefore, be

fined, by separate order, a civil penalty of $500.00 for its failure to comply with the

requirements of Ark. Code Ann. § 11-9-529, which pursuant to said statute,

respondents may contest.  
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Notwithstanding respondent-employers’ failure to comply with reporting

requirements, it is this examiner’s opinion that a preponderance of the credible

evidence establishes that the activities in which claimant was engaged while attending

the managers’ meeting at Willow Bar Training Center in February of 2002 were in

furtherance of the business interests of the company.  Therefore, claimant was acting

within the course and scope of his employment at the time of injury, thereby making

workers’ compensation his exclusive remedy.  As a result, claimant should, therefore,

be entitled to all the workers’ compensation benefits he would have received,

including, but not limited to, vocational retraining or reimbursement for same.        

IT IS SO ORDERED.

__________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge


