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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 8, 2004 in Russellville, Arkansas.  A prehearing

order was entered in this case on July 2, 2004.  A copy of

this prehearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and

resolved at the present time.  A copy of this prehearing

order was made Commission’s Exhibit No. 1 to the hearing

record.  

The following stipulations were submitted by the

parties in the prehearing order and are hereby accepted:
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1. Employer-employee-carrier relationship existed as

of September 3, 2003.

2. Claimant sustained a compensable left lower

extremity injury on or about September 3, 2003.

3. The claimant is entitled to the maximum

compensation rates in effect ($440/$330).  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Additional medical treatment.

2. Temporary partial disability.

3. Temporary total disability.

4. Attorney’s fees.

5. Entitlement to weekly benefits.

6. Entitlement to additional medical care for a low

back injury.

In addition to these issues identified in the

prehearing order, the parties agreed during the course of

the hearing that the compensability of a back injury was

also a hearing issue.  (T. 49).

The record consists of the September 8, 2004 hearing

transcript and the exhibits contained therein.  In addition,

by agreement of the parties, I have supplemented the record
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by “blue backing” from the Commission file the first ten

pages of medical exhibits identified in the index to

Claimant’s Exhibit No. 1, which were inadvertently left out

of the exhibit submitted to the court reporter.  I have also

“blue backed” for identification purposes for proffer the

undated modified work slip signed by Dr. Roberts, Mr.

Sharum’s September 9, 2004 cover letter accompanying that

document, and Mr. Newell’s September 20, 2004 objection to

the admission of this report proffered after the hearing.

DISCUSSION

1. Compensable Back Injury.

The claimant believes that he injured his back at the

same time he injured his knee when a tree fell into the cab

in which he was sitting, striking his knee.  To prove the

occurrence of a compensable injury as a result of a specific

incident which is identifiable by time or place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) that an injury occurred arising out of

and in the scope of employment; (2) that the injury caused

internal or external harm to the body which required medical

services or resulted in disability or death; (3) that the

injury is established by medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-
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102(16); and (4) that the injury was caused by a specific

incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).  

With regard to the objective findings requirement, Ark.

Code Ann. § 11-9-102(4)(D)(Repl. 2002) provides that “A

compensable injury must be established by medical evidence

supported by objective findings as defined in subdivision

(16) of this section.”  In this regard, Ark. Code Ann. § 11-

9-102(16)(A)(i) provides that “‘objective findings’ are

those findings which cannot come under the voluntary control

of the patient.”  Objective medical evidence is necessary to

establish the existence and extent of an injury, but is not

essential to establish the causal relationship between the

injury and a work-related accident.  Wal-Mart Stores, Inc.

v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In the present case, the September 3, 2003 emergency

physician record at Claimant’s Exhibit No. 1 page 3

indicates a normal inspection of the claimant’s back with

non-tenderness, and Dr. Eyster’s September 4, 2003 office

note likewise indicates that the claimant’s back had no

spasm, and otherwise makes no reference to any possible back

injury.  Dr. Roberts reported on August 30, 2004 that x-rays
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of the claimant’s back at that time showed degenerative

changes at L5-S1 with milder changes at other vertebral

levels, and Dr. Roberts at that time diagnosed a sprain of

the claimant’s lumbar spine on top of pre-existing DJD

(presumably meaning degenerative joint disease).

Therefore, while the claimant has established the

presence of degenerative changes at the L5-S1 level of his

lower back, the claimant has failed to establish the

existence of the sprain injury which Dr. Roberts diagnosed

on top of the pre-existing condition.  Under these

circumstances, the claimant has failed to establish the

existence of a compensable low back injury with medical

evidence supported by objective findings.

2. Temporary Disability Compensation.

To the extent that the claimant seeks additional

temporary disability compensation for his scheduled knee

injury, I note that an injured worker who sustains a

scheduled injury is entitled to benefits for temporary total

disability during his healing period or until he returns to

work, whichever occurs first.  See Ark. Code Ann. § 11-9-521

(a)(Repl. 2002).  The “healing period” continues until the

injured employee is as far restored as the permanent nature

of his injury will permit, and there is nothing further in
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the way of treatment that will improve that condition,

Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72 S.W.3d

560(2002).  An injured employee is entitled to temporary

partial disability compensation during the period that he is

within his healing period and suffers only a decrease in his

capacity to earn the wages that he was receiving at the time

of the injury.  Arkansas State Highway & Transportation

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d (1981).

In the present case, the claimant sustained his

compensable knee injury on September 3, 2003.  The

claimant’s testimony establishes that he was off work for

approximately three weeks then returned to work for the

respondents for a period performing essentially light duty,

walking around without performing his normal physical

activities (T. 28).  Respondent returned him to Arkansas to

perform a job in Ft. Smith in approximately October of 2003,

and he was terminated on December 8, 2003 or December 9,

2003 (T. 28-30).  The claimant then went to work for

Klaasmeyer Construction Company for a period between

December 15, 2003 and March 15, 2004.  He then went to work

for Spartan Construction Inc. beginning on approximately

March 15, 2004 earning higher wages than he earned at

Klaasmeyer Construction but less wages than he earned for
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Keepes Construction.  Based on the calculations contained in

Commission Exhibit No. 7, the claimant has established by a

preponderance of the evidence that under the formula

provided for in Ark. Code Ann. § 11-9-520 for temporary

partial disability, he experienced a loss in wages between

December 15, 2003 and July 16, 2004 which calculates to a

cumulative sum during the period of $6,383 in temporary

partial disability under the formula in Ark. Code Ann. § 11-

9-520, which he claims.  

The respondents assert, however, that the claimant is

not entitled to any temporary disability during the period

in question because the respondents argue that his healing

period ended prior to the period in question.  In addition,

the respondents assert that the claimant in fact returned to

work, within the meaning of Ark. Code Ann. § 11-9-521(a), so

as to preclude any award of temporary partial disability

under Ark. Code Ann. § 11-9-520.

a.  Healing Period.

In the present case, the claimant’s testimony persuades

me by a preponderance of the evidence that after an initial

course of medical visits and an MRI to the knee, the

claimant was lost to medical follow-up after approximately
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one month when the respondent employer moved him back to

Arkansas and then terminated him.

The claimant credibly testified that his leg was still

swollen when he was terminated, and I note that after this

matter was brought to the attention of the respondent

carrier, and Mr. Sanchez was authorized to have treatment

with Dr. Roberts in Conway on August 30, 2004, Dr. Roberts

likewise noted edema in the leg.  Dr. Roberts noted moderate

crepitus with extension against resistance in the knee and

diagnosed significant chondromalacia of the patella,

probably traumatic in nature, and prescribed a

patellofemoral exercise program.  In addition to physical

therapy for his back and his knee, the claimant testified

that Dr. Roberts provided a prescription for medication and

has scheduled a follow-up for October 11, 2004.

Under various circumstances, a majority of the Full

Commission has previously held that physical therapy

prescribed by a physician can be treatment intended to

improve the underlying nature of an injury, so as to extend

the healing period.  For example, in Jones v. Smith-Blair,

Full Workers’ Compensation Commission, Opinion filed August

16, 2001 (E901291) [affirmed Smith-Blair, Inc. v. Jones, 77

Ark. App. 273, 72 S.W.3d 560(2002)], a majority of the



9SANCHEZ - F313067

Commission determined that a claimant’s inability to afford

physical therapy after an employer’s controversion of

entitlement to any additional medical treatment extended the

claimant’s healing period where physical therapy would

produce optimum range of motion following surgery. 

Likewise, in Taylor v. Blackman Produce, Full Workers’

Compensation Commission, Opinion filed November 17, 1997

(E610722), a majority of the Full Commission found that a

period of physical therapy after a release to return to work

was sufficient to extend a healing period, notwithstanding a

dissenting Commissioner’s argument to the contrary.  In

Stapp v. Baker, Full Workers’ Compensation Commission,

Opinion filed April 13, 1999 (E707426), a majority of the

Commission again found that an injured worker remained

within his healing period and incapacitated to earn during

the period that he attended physical therapy.  In Brooks v.

Alice Sidney Farms, Full Workers’ Compensation Commission,

Opinion filed February 28, 2002 (F011971), a majority of the

Full Commission found that a claimant remained within his

healing period through the date of the hearing and

continuing until a date yet to be determined under

circumstances where the treating physician prescribed

physical therapy of the thoracic and lumbar region which had
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not yet been received as of the date of the hearing.  In

Mead v. Square Associates Construction Co., Full Workers’

Compensation Commission, Opinion filed October 14, 1999

(E715128), the Full Commission likewise found that an

injured worker remained within her healing period and

totally incapacitated to earn wages as of the date of the

hearing under circumstances where the respondents denied

prescribed therapy intended to improve the underlying nature

of the injured worker’s condition.  In Ratchford v. Belden

Wire & Cable Company, Full Workers’ Compensation Commission,

Opinion filed September 23, 1997 (E513736), the Full

Commission denied the claimant a period of temporary partial

disability claimed while she was attending physical therapy. 

However, in Ratchford, the claimant had already been

assigned maximum medical improvement and had received

impairment ratings from her treating physicians.  

In the present case, as discussed above, the claimant

was lost to additional treatment in October of 2003 due to

the actions and inactions of the respondent employer, and as

discussed above, Dr. Roberts prescribed physical therapy and

medication which the claimant was receiving at the time of

the hearing held on September 8, 2004.  No physician has

stated that the claimant has reached maximum medical
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improvement.  No physician has either assigned or denied the

claimant a permanent impairment rating.  When comparing the

facts in the present case to the relevant facts presented in

the cases cited above, I find that a preponderance of the

evidence in the record establishes that the physical therapy

prescribed by Dr. Roberts in August of 2004 extended the

healing period for the claimant’s knee injury through the

date of the hearing and continuing to a date yet to be

determined.  In reaching this conclusion, I am persuaded by

(1) Dr. Roberts’ observation of edema in the claimant’s

lower extremity in August of 2004, (2) the claimant’s

credible testimony regarding his ongoing leg complaints

during all relevant periods of 2003 and 2004, and (3) the

lack of any valid medical opinion placing the claimant at

maximum medical improvement prior to the hearing.  I note

that Dr. Villarreal opined in May 2004 that Mr. Sanchez did

not require any additional treatment for his injury. 

However, Dr. Villarreal did not examine Mr. Sanchez and Dr.

Villarreal’s conclusions are based, at least in part, on an

inaccurate inference that Mr. Sanchez did not appear for his

last follow-up medical appointments in October of 2003

because he did not require additional treatment.  Instead,

Mr. Sanchez missed the October 2003 follow-ups because the



12SANCHEZ - F313067

respondents transferred him out of Oklahoma back to

Arkansas.  

b.  Return to Work as a Bar to Temporary Partial   
    Disability Compensation.        

At the hearing Mr. Newell argued that the claimant

“returned to work” after December 15, 2003, within the

meaning of Ark. Code Ann. § 11-9-521(a), so as to bar any

possible recovery of temporary partial disability benefits

under Ark. Code Ann. § 11-9-520.  However, the preponderance

of the evidence as discussed above indicates that Mr.

Sanchez engaged in work for these new employers making lower

wages than he earned at Keepes Construction, and he did so

while he remained within the healing period for his

compensable knee injury.  Mr. Newell essentially conceded at

the hearing that his statutory interpretation of Section 520

and 521(a), considered together, would mean that the

amendments of Act 796 of 1993 to Ark. Code Ann. § 11-9-

521(a) now negate the possibility of an injured worker ever

receiving temporary partial disability under Section 520

after any degree of a return to the workplace,

notwithstanding that Section 520 by its plain language is

intended to compensate injured workers who re-enter the
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workforce during their healing period at lower wages than

they were earning at the time of a compensable injury.

In considering Mr. Newell’s statutory interpretation of

Section 521(a), I first note that the Arkansas Court of

Appeals in Wheeler Construction Company v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822(2001), has interpreted Ark.

Code Ann. § 11-9-521(a), as amended by Act 796 of 1993 as

providing for temporary total or temporary partial

disability benefits for an employee who has suffered a

scheduled injury.  Second, with regard to temporary total

disability, I note that the Arkansas courts have held that a

failed attempt to regain employment is not a “return to

work” within the meaning of that term as used as Ark. Code

Ann. § 11-9-521(a).  The Court reasoned: 

“In light of the legislative purpose, it would be
ludicrous to assume that the legislature sought to
penalize workers who sustained scheduled injuries,
or to deter such workers from making a good-faith
effort to return to the workforce following such
an injury.  Section 11-9-521(a)’s brief reference
to temporary disability benefits merely
establishes the right of a worker who has
sustained a scheduled injury to such benefits, and
was clearly not intended to bar additional
temporary total disability benefits following an
unsuccessful attempt to return to the workforce.
[Citation omitted]” 
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Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899

(2002).  Accord Poulan Weed Eater v. Marshall, 79 Ark. App.

129, 84 S.W.3d 878 (2002).

To the extent that any ambiguity exists between the

plain language of Section 520 and the amendments of Section

521(a), I conclude that the legislature in Act 796 of 1993

intended the term “returns to work,” as used to modify

Section 521(a), to mean a successful return to the workforce

earning the same or greater wages than the employee was

earning at the time of the injury.  I therefore interpret

that the language at issue in Section 521(a) will not bar a

claim for temporary partial disability benefits unless the

return to work is at wages greater than or equal to the

Section 521(a) wages the employee was earning at the time of

the injury.  To interpret otherwise, as Mr. Newell proposes,

would render Section 520 null and void.

In the present case, as discussed above the claimant

did not return to work after December 15, 2003 earning the

same or greater wages for his new employees as he was

earning for Keepes Construction at the time of his injury.

Therefore, I find that the claimant has not experienced a

“return to work” as I interpret Section 521(a), so as to bar

his entitlement to temporary partial disability benefits
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while he remains within the healing period for his

compensable knee injury.

Finally, while Commission Exhibit No. 7 establishes by

a preponderance of the evidence that Mr. Sanchez is entitled

to $6,383 in accrued temporary partial disability

compensation for the period between December 15, 2003 and

July 16, 2004, I note that the parties initially agreed to

reserve the issue of Mr. Sanchez’s entitlement to additional

temporary partial disability benefits after July 16, 2004

for lack of documentation establishing his precise amount of

lost wages after that date.  Later in the hearing, the

parties agreed to permit Mr. Sharum to submit after the

hearing a recent pay stub from which I could calculate Mr.

Sanchez’s actual earnings after July 16, 2003.  However, Mr.

Sharum has apparently been unable to obtain and submit the

pay stub agreed to by the parties, and under these

circumstances, I find that, pursuant to the parties’

original agreement, any determination of Mr. Sanchez’s

degree of temporary partial or temporary total disability

after July 16, 2004, should be and hereby is reserved.  In

reaching this result, I acknowledge that Mr. Sharum did mail

to me an undated report from Dr. Roberts placing the

claimant on a “modified work schedule”.  I find no need to
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consider this document in determining that the claimant

remains within his healing period based on Dr. Roberts’

clinical observations and prescription of physical therapy

as discussed earlier, and I note that the modified work

schedule document proffered by Mr. Sharum provides me no

benefit in attempting to determine Mr. Sanchez’s actual

wages beginning on July 16, 2004.  Because Dr. Roberts’

undated modified work schedule document does not provide me

information as to Mr. Sanchez’s actual wages after July 16,

2004 but prior to whatever date that he may have stopped

working, I find that this document is not relevant to

determining Mr. Sanchez’s temporary partial disability after

July 16, 2004 (an issue which as discussed above I have

reserved as per the initial agreement of the parties), and I

therefore for purposes of my findings have excluded Dr.

Roberts’ undated modified work schedule document from the

record that I reviewed.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Employer-employee-carrier relationship existed as

of September 3, 2003.

2. The claimant sustained a compensable left lower

extremity injury on or about September 3, 2003.
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3. The claimant is entitled to the maximum

compensation rates in effect ($440/$330).

4. The claimant has failed to establish by a

preponderance of the evidence that he sustained a

compensable low back injury on September 3, 2003. 

Specifically the claimant has failed to establish the

existence of a low back injury with medical evidence

supported by objective findings.

5. The claimant has established by a preponderance of

the credible evidence that he is entitled to accrued

temporary partial disability compensation of $6,383.00 for

the period from December 15, 2003 to July 16, 2004.

6. Because Mr. Sharum has been unable to provide Mr.

Newell and me a wage statement from which to determine Mr.

Sanchez’s actual wage earnings after July 16, 2004, by prior

agreement of the parties during the hearing, I find that Mr.

Sanchez’s degree of temporary partial or temporary total

disability after July 16, 2004 is reserved.

7. The claimant is entitled to reasonably necessary

medical treatment for his compensable knee injury, including

but not limited to the physical therapy prescribed by Dr.

Roberts.  Because the claimant failed to establish the 



18SANCHEZ - F313067

existence of a compensable back injury, the respondents are

not liable for medical treatment provided for the claimant’s

back.  

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


