
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F210713

ROBERT ROSS, EMPLOYEE CLAIMANT

ADVANCE AUTO PARTS, EMPLOYER RESPONDENT

ROYAL INDEMNITY COMPANY, CARRIER RESPONDENT

OPINION FILED MARCH 11, 2004

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on March 5, 2004,
at Monticello, Drew County, Arkansas.

Claimant represented by the HONORABLE M. KEITH WREN, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE RANDY P. MURPHY, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

permanent partial disability or permanent total disability benefits and attorney’s fees.

At issue is whether or not the claimant has sustained wage loss or permanent total disability

as defined by Ark. Code Ann. §11-9-522, §11-9-505 and §11-9-102.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on September 6, 2002

at which time the claimant sustained a compensable injury at a compensation rate of $134.00.

Medical expenses, temporary total disability benefits and a 10% rating to the body as a whole, as

assessed by Dr. P. B. Simpson on March 11, 2003 have been paid.  The claimant receives Social

Security Disability benefits ($915.00 mo.).

The claimant contends he is permanently and totally disabled based on his age, 62 (D.O.B.

October 30, 1941), his education (11th grade), work experience (auto mechanic), work restrictions

(sedentary job, no lifting over 5 pounds, alternate sitting, standing, and lying down), and other

matters affecting his employment potential (heart surgery and stroke in 1997, arthritis, vertigo,
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bilateral carpal tunnel syndrome (CTS), hearing loss).  At the time of his injury he was earning

$10.00 an hour for a thirty hour week selling auto parts.  In a report dated June 6, 2003 vocational

rehabilitation specialist, Gay Signoff opined that the claimant was not a good candidate for

vocational rehabilitation and the adjuster advised there are no job openings with Advance Auto Parts

within the work restrictions set out by Dr. Simpson and identified by the FCE.  Alternatively, the

claimant seeks wage loss in excess of the impairment rating.

Respondents contend all appropriate benefits have been paid.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript.

The claimant, who has a visible tremor, was the only witness to testify at the hearing.

The claimant, age 62 (D.O.B. October 30, 1941) has an eleventh grade education.  For thirty

years, he was self-employed as a automotive repairman for Ross Automotive.  He closed his business

after undergoing heart by-pass surgery and suffering a stroke which affected his right leg.  He applied

for Social Security Disability in 1997 and again after the compensable injury.  The claimant’s health

history also includes vertigo, tremors, arthritis (particularly in his arms and shoulders), bilateral

carpal tunnel syndrome and hearing loss.  The claimant began work for the respondent-employer in

2001, selling auto parts weighing between 40-100 pounds although co-workers assisted him in lifting

the heavier materials.

The claimant injured his back on September 6, 2002 lifting a commercial battery.  Dr. P.B.

Simpson performed surgery in October, 2002, to correct a herniated nucleus pulposus (HNP) at L3-4

on the right, confirmed by MRI, CT and myelogram.  The claimant described “catches” in his back

that made him fall and was prescribed a back brace after falling and injuring his right arm and

shoulder.

Dr. Simpson assessed a 10% permanent anatomical impairment in a report dated March 11,

2003.  After a valid Functional Capacity Evaluation (FCE), Dr. Simpson opined the claimant could

return to work on February 6, 2003 with a five pound weight restriction.  The claimant was advised
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to alternate among sitting, standing and lying down.

The FCE evaluator noted poor cardiovascular conditioning and difficulty working with

materials at knee, waist, chest and overhead.  He recommended sedentary work for the claimant.

A rehabilitation evaluation conducted June 6, 2003, advised that the claimant was “not a

good candidate for vocational rehabilitation” based on “injury residuals and other medical

problems.”  The examiner also noted the 7.7% unemployment rate in Drew County, the claimant’s

lack of stamina, and the difficulty in finding an employer who would allow an employee to lie down

for a while on the job.

No one has recommended a work hardening program or identified any specific jobs that he

is capable of performing, and the claimant has not looked for work.

FINDINGS AND CONCLUSIONS

Wage loss is the degree to which the compensable injury has affected the claimant’s earning

capacity.  The extent of disability is a question of fact for the Commission.  Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  Factors to be considered in

assessing wage loss include the claimant’s, age, education, work experience, medical evidence and

other matters which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary termination.  Ark.

Code Ann. §11-9-522, §11-9-505,  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984),  Curry v. Franklin Electric, 32 Ark.

App. 168, 798 S.W.2d 130 (1990), and Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).

Additionally, permanent disability benefits are awarded only if the compensable injury is the

“major cause” of the claimant’s disability. Ark. Code Ann. §11-9-102 Farmland Insurance Company

v Debois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).  No physician was asked to comment on the

“major cause” of disability in this case.

The evidence of record shows a man who worked steadily for thirty years as an auto
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mechanic until he required open heart surgery and suffered a stroke.  Once he recovered, he was

motivated enough to re-enter the work force selling automotive parts for the respondent-employer.

He continued to work for a year and a half with his preexisting health conditions (heart disease,

vertigo, CTS, tremors, arthritis, hearing loss) until he injured his back in a lifting incident.  His

compensable back injury resulted in surgery, chronic pain, permanent impairment (10%) and

significant work restrictions (no lifting over 5 pounds. and the ability to sit, stand or lie down as

needed).

There is a causal connection between the compensable injury and the claimant’s disability.

None of the claimant’s preexisting health conditions have been rated by a physician and he was able

to continue working while taking medication.  The claimant’s impairment and work restrictions were

assessed only after the compensable injury.  Therefore, I find the compensable injury is the major

cause of his disability.

The evidence of record also shows the claimant has been cooperative with his physicians, the

FCE evaluator and the vocational rehabilitation specialist.  However, he is not considered a good

candidate for rehabilitation and he could perform only sedentary work.  The claimant’s age, work

restrictions, limited education and the high unemployment rate in his area of the state severely limit

his prospects to re-enter the job market even if he did not have preexisting health problems.

Accordingly, I find the claimant has met his burden of proving he is permanently and totally

disabled.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on September 6, 2002 at which time the claimant
sustained a compensable back injury at a
compensation rate of $134.00.  Medical expenses,
temporary total disability benefits and a 10% rating to
the body as a whole have been paid.

2. The claimant has proven by a preponderance of the
credible evidence of record that he is permanently and
totally disabled as a result of his compensable injury
which is the major cause of his disability based on his
age, education, work experience, permanent
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impairment and work restrictions.

3. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                           
ELIZABETH W. HOGAN
Administrative Law Judge


