
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F312518

JAMES C. PONDER CLAIMANT

PARNELL TRUCKING RESPONDENT EMPLOYER

FIRSTCOMP INSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED JUNE 30, 2004

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE C. BURT NEWELL, Attorney at Law, Hot
Springs, Arkansas.

Respondents represented by the HONORABLE WILLIAM C. FRYE, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on May 14,

2004.  A prehearing conference was held on February 17, 2004 and a prehearing order

was filed on February 18, 2004.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
September 18, 2003.

2.  The compensation rate is $297.

The claimant contends that he sustained a compensable injury on September

18, 2003, that rendered him permanently disabled for a time.  The claimant did return to

work at various times and returned to work full time as of March 8, 2004.  The claimant
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contends he is entitled to medical expenses and temporary total disability benefits and

attorney’s fees.

The respondents contend that the claimant had a serious leg injury in 1980 that

required several surgeries and a skin graft.  The respondents contend on September

18, 2003, the claimant did sustain a fall onto his buttocks area; however, respondents

further contend that the claimant was already symptomatic at that time and that the fall

did not cause any additional problems to the skin graft because the fall was not on that

particular area.  The respondents further contend that the claim is not a compensable

gradual onset injury nor is it a compensable specific incident injury.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on September 18, 2003.

2.  The compensation rate is $297.

3.  The claimant has proven by a preponderance of the evidence that he

sustained a compensable injury in the course of and arising out of his employment.
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4.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and was totally unable to earn wages from October 31,

2003 through January 31, 2004.

5.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and worked only part time from February 2, 2004

through March 8, 2004 and is entitled to temporary partial disability benefits for this

period.

DISCUSSION

The claimant, 70 years old, worked as a truck driver for the respondent employer

for the past six or seven years.  The claimant worked for Killian Lumber Company back

in 1980, when he sustained an injury to his left leg when a lift truck ran up his leg. 

According to the claimant, the injury killed the skin and he had to have skin removed on

a regular basis for a period of time.  The injury was a skin or muscle tissue injury

requiring him to be off work from six to eight months.  The claimant ultimately had a

skin graft and recovered from the injury and had no problems with the leg for twenty-

four years.  According to the claimant, the injury had healed and there was no

discharge until September 2003.

The claimant described the seat of a truck he was driving for his employer in

September 2003, where the seat cover was torn and a metal bar was exposed.  The

claimant stated he would typically get in and out of his truck between 10 and 20 times

per day and the metal bar would catch on his left thigh.  The claimant next described a

specific incident when he was tightening a tarp strap and fell backwards off the truck. 

According to the claimant, the night of his fall, his left thigh was hurting and he felt
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something coming out of his leg and “it smelled rotten.”  (T. p. 19.)  The claimant stated

that he told his supervisor, Delbert, about his leg hurting and that he needed to see a

doctor.  According to the claimant, he first saw Dr. Beebe and he was referred to Dr.

Kevin Rudder.  The claimant next was referred to Dr. Antoine Hallak, a plastic surgeon,

who performed surgery.  The claimant returned to work full time on March 8, 2004, and

continues to work for the same employer, driving a truck, only the seat has been

replaced.  The claimant testified that he had no problems with his left leg for the past 20

years and had not had any medical attention until the September 2003 incident.

Mr. Delbert Parnell, employer, testified that he learned of the claimant’s leg

problem the night before the claimant’s first doctor’s visit and was aware the claimant

had fell at work.  Mr. Parnell verified that the claimant had worked for him for six or

seven years and had never made any leg complaints before this incident.  Mr. Parnell

testified that he did not complete the work injury reports until October 20, 2003,

because he was unaware the claimant was contending his leg problem was a work

injury until October 19, 2003.

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.
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2002).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, the claimant sought medical treatment on September 19,

2003, for an infected wound and ultimately was referred to Dr. Antoine Hallak, a plastic

surgeon, who performed a surgery on October 24, 2003 and a second procedure on

October 29, 2003.  The medical is brief in this matter; however, physical therapy was

ordered and the claimant returned to work full time  in March 2004.

The deposition of Dr. Antoine Hallak was taken on April 22, 2004 and Dr. Hallak

stated the claimant presented with an open wound on the left hip that was partially

covered by a previous skin graft.  Dr. Hallak testified at the deposition that information

he received from Dr. Rudder in a letter describes a recent trauma but did not describe

the condition of the wound before the trauma.  Dr. Hallak was questioned about what

would cause a wound to drain or cause the wound to break down and then heal.  Dr.

Hallak opined, in part:

Trauma, infection.  But after many years most likely a skin
graft, if it’s not healing, something happened to it.  You don’t
get infected after 20 years.  Usually, the first week or so
after the procedure, if a graft fails, then, you know, it’s
caused by either bleeding underneath or infection, but, you
know, many years later if a graft becomes unstable, it
means that something happened to it mechanically.  (D. p.
7, lines 12-18.)

Dr. Hallak was questioned whether the claimant’s wound was of a chronic nature or

from a recent fall.  Dr. Hallak tried to explain:
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You can have a chronic wound that’s, you know, healed, and
then if you fall on it, that’s going to open up, or you don’t
have to fall on it.  Sometimes chronic wounds just open up
on their own with minor trauma.  You don’t need a fall on
that wound to open it up, you know.  It’s difficult to say,
especially – it’s on the same spot, you know.  We’re talking
about that exact same wound that, you know, was treated,
you know, years ago.  (D., p. 16, lines 17-24.)

Dr. Hallak was questioned about the claimant’s fall that was reported and asked if the

fall could have caused the claimant’ problem:

Okay.  It would only explain - - it would only be related to the
wound if he fell on his left buttock sideways.  (D., p. 18, lines
8-9.)

Dr. Hallak further stated after questioning about chronic versus trauma:

A [Dr. Hallak] Now, like I told you before, there is no
documentation from 1982 to ‘02 of how that wound was, in
what shape.  If for 20 years the patient did not need any
medical care, you have to assume that this was healed.

Q [Mr. Newell] Right.

A You can’t call it chronic anymore.

Q Right.

A Okay?  But the way he mentioned it to me, he said that,
you know, ‘I’ve had this wound for a long time.  It’s difficult, it
doesn’t heal.’  Okay?  I dismissed the recent trauma until
recently when he reminded me, and I went back and looked
at Dr. Rudder, and said, hey, listen, this guy fell again.  (D.,
p. 36, lines 13-25.)

Dr. Hallak further confirmed that chronic meant to him over a month.

In the present case, the claimant was a credible witness who testified to an injury

back in 1980, where he sustained a serious left hip injury that required a skin graft;

however, that injury resolved after a year or so and the claimant did not seek any
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additional medical treatment for that left hip until after a fall in September 2003.  I found

the claimant’s account of having no problems with his left hip and having no medical

care for the hip from the early 1980s until September 2003 to be credible.   The

claimant reported the fall incident at work to his employer, Delbert Parnell, and sought

medical treatment.  The October 6, 2003, medical report from Orthopaedic Associates

relates that the claimant described a fall at work on his left side.  The report relates that

the injury is “conceivable given that the MRI done after his injury showed a huge

amount of swelling and there appeared to be a hematoma in the region.”  (Cl. Exh. No.

1, p. 3.)  I find the claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his left hip in the course and scope of his

employment.  I found the claimant to be a credible witness with a long work history. 

The work incident was reported promptly and medical treatment was sought in short

order.  The claimant’s employer acknowledged the claimant had never made any leg

complaints before the September 2003, incident and had been employed for six to

seven years.  The contemporaneous medical reports reveal objective findings as

required by Ark. Code Ann. §11-9-102(16).  The respondents are responsible for the

reasonable and necessary medical.

The claimant next contends that he is entitled to temporary total disability

benefits while he remained unable to earn wages.  In order to be entitled to temporary

total disability benefits, the claimant must remain in his healing period and unable to

earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  
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The respondents submitted wage records for the claimant and these indicated

the claimant last worked the week of October 31, 2003 and returned to work the week

ending February 6, 2004, and worked sporadically through the week ending February

27, 2004 and returned to work full time on March 8, 2004.  The medical records

document that the claimant had two surgeries in October 2003 and remained in

physical therapy for a period of time.  Dr. Hallak recommended the claimant attempt

work again in February 2003.  I find the medical documentation supports the claimant’s

contention that he remained in his healing period and was totally unable to work from

October 31, 2003 through January 31, 2004.  The documentation of work payments

reveal the claimant worked part time from February 2, 2004 through March 8, 2004, and

would be entitled to temporary partial disability benefits during that period.

ORDER

The claimant has proven by a preponderance of the evidence that he sustained

a compensable injury in the course of and arising out of his employment.  The claimant

has proven by a preponderance of the evidence that he remained in his healing period

and was totally unable to earn wages from October 31, 2003 through January 31, 2004. 

The claimant has proven by a preponderance of the evidence that he remained in his

healing period and worked only part time from February 2, 2004 through March 8, 2004

and is entitled to temporary partial disability benefits for this period.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.
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All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


