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STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 3, 2004, in Springdale,

Arkansas. A pre-hearing order was entered in this case on March 30, 2004.  This pre-

hearing order set out the stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time. Immediately prior to the commencement of the

hearing, the claimant identified the date upon which he contended that temporary total

disability began.    A copy of the pre-hearing order, with this amendment noted thereon,

was made Commission’s  Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are hereby accepted:

1. On February 3, 2003,  the relationship of employee-self insured employer-

third party administrator existed between the parties.

2. On February 3, 2003, the appropriate weekly compensation rates were

$307.00 for total disability and $230.00 for permanent partial disability.

3. On February 3, 2003, the claimant sustained compensable injuries to his left

elbow and head and benefits for these injuries have been and are being

paid.

4. The respondent denies any compensable injury to the claimant’s back in the
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incident on February 3, 2003, and controverts his entitlement to any benefits

for such an injury.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant sustained a compensable injury to his back or lumbar

spine in the employment related incident of February 3, 2003.

2. The claimant’s entitlement to the payment of medical expenses, temporary

total disability from January 4, 2004, through a date yet to be determined,

and attorney’s fees.

In regard to these issues, the claimant contends:

“The claimant is a 58 year old, tenth grade educated trash
collector for the City of Siloam Springs who has worked for
them since July 1993.  He earns $11.49 an hour and injured
his low back, left hip, elbow, neck and back of his head when
a dumpster fell off a truck striking him in the left side and
knocking him down.  He was treated by Dr. Park and Dr.
Johnson in the emergency room.  He maintains that he is now
permanently and totally disabled as a result of the incident.”

In regard to these issues, the respondents contend:

“Claimant complained of back pain at the time of this February
3, 2003, emergency room visit but there were no objective
findings of a back injury. Not until nearly a year later was
claimant seen with complaints of back pain apparently due to
degenerative changes without disc herniation.  Respondents
contend there were no objective findings of a back injury at the
time of the work related incident and it is unreasonable to
conclude that claimant’s current complaints of back pain are
attributable to an event which took place nearly a year before
treatment for the complaints.”

DISCUSSION

The central issue in this claim is the question of whether the claimant sustained a

compensable injury to his back in the admitted employment related incident of February

3, 2003. The burden rests upon the claimant to prove this fact. 

In this incident, the claimant was struck by a dumpster and knocked to the ground.
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The respondents concede that the claimant sustained compensable injuries to his head

and left elbow  are paying all appropriate benefits for these injuries. The claimant contends

that he also sustained a physical injury to his lower back and that this incident precipitated

all of his subsequent lower back and radicular difficulties.

The claimant testified he experienced the onset of pain in his lower back,

immediately following the employment related accident on February 3, 2003. This

testimony is supported by the medical records of the Siloam Springs Memorial Hospital.

The claimant was seen at this facility, at the respondent’s direction, on the same day as

the accident. These records note, not only complaints involving the claimant’s head and

left elbow, but also mild pain in his lower back. However, there is no mention of any

radicular symptoms or any symptoms indicative of a discal injury.  In fact, these reports and

records make no mention of any “objective findings” to support the presence of any type

of physical injury to the claimant’s lower back. Based solely on the claimant’s subjective

complaints, a lumbar strain was diagnosed.  

The claimant testified that his back continued to hurt “bad”.  He also testified that

3-4 months later he began to experience radicular symptoms involving both of his lower

extremities, with the left side being worse than his right.  He stated that his back and

radicular symptoms progressively worsened until he ultimately sought further medical

treatment in January of 2004. 

Although the claimant testified that he repeatedly advised his “helper” about the

continuing and progressive difficulties with his back, there is no indication that he also

informed any one in a supervisory capacity with the respondent of any such difficulties.

Clearly, he did not return to the Siloam Springs Memorial Hospital emergency room for

such continuing problems, even though the records for this facility show that he had been

advised to return, if his difficulties persisted.  There is absolutely no evidence that he

requested any further medical services from the respondent or sought any medical
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services on his own, until he consulted Dr. Cyril Raben, some 11 months later. Clearly, the

claimant’s failure to advise the respondent of his continuing difficulties and his failure to

seek medical treatment would be contradictory to his testimony that he had continuously

experienced significant pain and other symptoms involving his lower back since the

employment related accident on February 3, 2003.

The reports and records of Dr. Raben show that the claimant’s current lower back

and radicular symptoms have been diagnosed as being attributable to degenerative disc

changes at L4-5 and L5-S1. The MRI study, upon which this diagnosis is based, failed to

show the presence of any disc herniations or other defects that would be reasonably

associated with a particular traumatic event.

After consideration of all the evidence presented, it is my opinion that the claimant

may well have experienced a lumbar strain, in the employment related incident on

February 3, 2003. However, the evidence presented fails to show that the actual existence

of such an injury is supported by  “objective findings”, as required by Ark. Code Ann. §11-9-

102(4)(D).  Thus, even though an employment related injury (in the form of a lumbar strain)

may have occurred in February 3, 2003, it would not constitute a “compensable injury”, as

the term is defined by the Act.  It would also appear from the greater weight of the credible

evidence presented that this injury subsequently resolved without further medical services

(i.e. medical services other than those initially provided at the Siloam Springs Memorial

Hospital) and without producing any additional disability (i.e. disability other than the initial

three days missed by the claimant immediately following the accident).

It is my further opinion, that the greater weight of the credible evidence establishes

that the claimant’s subsequent low back and radicular difficulties are attributable to his

degenerative disc changes.  It is this progressive degenerative condition that has

necessitated his treatment by Dr. Raben and resulted in his current disability.  The claimant

has failed to prove by the greater weight of the credible evidence that the employment
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related incident on February 3, 2003, in any way caused or aggravated this progressive

degenerative condition.  This evidence also fails to show that this employment related

incident played any role in necessitating his treatment by Dr. Raben or producing his

current disability.  Thus, the medically established and objectively documented

degenerative disc changes involving the claimant’s lumbar spine,  do not represent a

physical injury that arose out of and occurred in the course of his employment, that were

caused by a specific incident, and that are identifiable by time and place of occurrence.

The claimant’s failure to prove these three definitional requirements of Ark. Code Ann. §11-

9-102(4)(A)(i) prevents a finding that these degenerative disc changes constitute a

“compensable injury” within the definition of this subsection.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On February 3, 2003,  the relationship of employee-self insured employer-

third party administrator existed between the parties.

3. On February 3, 2003, the claimant earned wages sufficient to entitle him to

weekly compensation benefits of $307.00 for total disability and $230.00 for

permanent partial disability, should such benefits have been appropriate.

4. On February 3, 2003 the claimant sustained compensable injuries to his left

elbow and head.  All appropriate benefits for these compensable injuries has

been or are being paid.

5. The claimant has failed to prove by the greater weight of the credible

evidence that he also sustained a “compensable injury” to his lower back or

lumbar spine on February 3, 2003. Specifically, he has failed to prove by the

greater weight of the credible evidence that, on that date, he experienced a

physical injury to his back or lumbar spine that is supported by “objective
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findings”.  He has also failed to prove by the greater weight of the credible

evidence that his subsequently medically established and objectively

documented lumbar defects  in the form of degenerative disc changes at L4-

5 and L5-S1, represent a physical injury that arose out of and occurred in the

course of his employment, that was caused by a specific incident, and that

is identifiable by time and place of occurrence.

6. The respondents have denied the occurrence of any  “compensable injury”

to the claimant’s back or lumbar spine on February 3, 2003, and have

controverted his entitlement to any benefits attributable thereto.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny

and dismiss any claims for benefits attributable to an alleged compensable injury to the

claimant’s back or lumbar spine.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


