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Claimant represented by JASON WATSON, Attorney, Fayetteville,
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Respondent No. 1 not represented by counsel.

Respondent No. 2 represented by ROBERT HENRY, III, Attorney, Little
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STATEMENT OF THE CASE

 A hearing was held on November 4, 2004, in Springdale,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on September

11, 2003.  This pre-hearing order set forth the stipulations

offered by the parties, the issues to litigate and the contentions

thereto.  

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all pertinent date, the relationship of employee-

employer existed.

3. The claimant sustained a compensable injury to his neck on

April 2, 2003.

4. May Construction was the prime contractor.

5. Medical paid except for the surgery.

6. All other benefits have been paid.

7. The respondent has accepted a 5 percent whole body

impairment rating which is being paid.

By agreement of the parties the issues to litigate are limited

to the following:

1. Claimant’s entitlement to additional medical (surgery) for

his back.

2. Is May Construction/Crockett entitled to indemnity?

3. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he is entitled to the proposed cervical operation as proposed by

his authorized treating physician, Dr. McCaskill.  Respondents have

denied the request for surgery.

In regard to the foregoing issues Respondent No. 1 has not

stated or set forth its contentions.

   In regard to the foregoing issues Respondent No. 2 contends

that May Construction/Crockett Adjustment have timely accepted this

claim and paid appropriate benefits to claimant.  Respondent No. 2

further contends that a pre-hearing was held and a pre-hearing

order was issued on September 11, 2002, which was mailed to
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Respondent No. 1, Southeastern Erectors at their address in

Oklahoma.  The record reflects a letter dated April 22, 2003, from

Comp Source of Oklahoma setting forth that Respondent No. 1 has no

coverage.  Respondent No. 2 further contends that on April 9, 2002,

the claimant sent a letter with his claim to Respondent No. 1 at

its Oklahoma address.  Respondent No. 2 contends that Respondent

No. 1 has been properly notified of the filing of this workers’

compensation claim but has responded by saying, “no coverage.”

Respondent No. 2 contends that it is entitled to indemnity from

Respondent No. 1 for any benefits paid to this claimant.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary medical records marked

Claimant’s Exhibit No. 1 and non-medical records marked Claimant’s

Exhibit No. 2.  The respondents submitted medical records marked

Respondent’s Exhibit No. 1 and non-medical records marked

Respondent’s Exhibit No. 2.  There is also a video tape marked

Respondent’s Exhibit No. 3.  All these exhibits were admitted

without objection.

 DISCUSSION

The claimant testified that he was forty years old and had

acquired his GED.  The claimant testified that for the past twenty

or so years he has been working as an iron worker/crane operator.

The claimant testified that he went to work for Respondent No. 1,

Southeastern Erectors, about two weeks before his accident and he

was hired as an iron worker, foreman and crane operator.  The
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claimant testified that on April 2, 2003, he was hit in the head

with a bar joist which knocked him to the ground, knocked off his

hard had and rendered him unconscious.  The claimant testified that

he got up and thought he was all right to go back to work so he

began working with the steel for about another hour and a half when

his neck began to get really stiff.  The claimant testified that he

then went into the office and filled out a first report of injury.

The claimant testified that he left the job site and by the time he

got to his home in Rogers, he could hardly get out of his car.  The

claimant testified that he called Respondent No. 1 and told them

that he needed to be seen by a doctor but was encouraged to try and

make it to the next day.  The claimant testified that on April 3,

after he got to work, he went to the emergency room.  

The claimant testified that when he was seen in the emergency

room his fingers were going numb, his neck was very sore and he

could hardly move.  The claimant testified that he also had a

contusion on his head.  The claimant remembers that at the

emergency room he was prescribed medications and an MRI was

recommended.  The claimant testified that he went back and reported

to Respondent No. 1 that he could only work at light duty and was

told that there was no light duty available so he left the job

site.  The claimant testified that he was next seen at the

Springdale Hospital at which time an MRI was ordered and he was

referred to Dr. Raben.  The claimant testified that before he was

able to be seen by Dr. Raben he also was seen at the Rogers

Hospital.  The claimant remembers that during this period of time
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he kept contacting Respondent No. 1 for help and eventually learned

that they did not have any workers’ compensation coverage.

The claimant testified that eventually Respondent No. 2 picked

up coverage and began to help him with medical treatment as well as

biweekly benefits.  The claimant testified that he was sent to Dr.

Wilson on June 24, 2003, and Dr. Wilson referred him to Dr. Deaton

for a nerve block.  The claimant testified that he moved to Texas

and that he was referred to Dr. Bernie McCaskill whom he saw in

July 2003.  The claimant testified that Dr. McCaskill ran tests on

him as well as prescribed medications and he was taken off work.

The claimant testified that his problems remained about the same

and he was still having tingling in his arms and pain in his neck

which went up into the back of his head.  The claimant testified

that he returned to see Dr. McCaskill at which time surgery was

discussed which the claimant elected to undergo.  The claimant

testified that he then learned that Respondent No. 2 had denied his

authorization to undergo surgery.

The claimant testified that he has not been involved in any

other accidents or events which have caused his condition to get

any worse before he was seen by Dr. McCaskill on August 12, 2003.

The claimant testified that Billie Butterworth was his common

law wife and had been so for the past eight to nine years.  The

claimant testified that he and Ms. Butterworth got into an argument

over his inability to paint her house and they have separated.  The

claimant testified that even though Ms. Butterworth, in her

deposition, indicated that he had abused his medications, that was
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not true.  When asked, the claimant admitted that he has a criminal

background which includes three or more DWIs and he had served 18

months in jail for these offenses.  The claimant testified that he

has also served one year in the state prison due to a forgery

conviction.  

The claimant testified that for the past twenty or so years he

has been actively riding bulls.  The claimant testified that he is

the gentleman in the video tape wearing the neck roll and that he

was asked by a friend to just get on and get off of some new bulls.

The claimant testified that the other man riding bulls in the video

is his son-in-law.  The claimant testified that it was no problem

for him to get on and off of a bull and he had everything

stabilized.  

The claimant testified that before he was hit in the head with

the steel, he was in excellent physical condition and it is his

desire to get his neck fixed so he can get his strength back.  The

claimant testified that he is losing muscle and strength in his

right arm and this prevents him from hanging steel.  The claimant

agreed that Dr. McCaskill has released him to light duty work and

on September 11, 2003, he started to work welding.

On cross examination, the claimant agreed that on the video

tape it shows him riding a bull on August 24, 2003, in Coffman,

Texas.  The claimant also agreed that he was riding bulls on August

21 and August 24, 2003, at Coffman, Texas.  The claimant agreed

that on the August 24 date the first person shown is his son-in-law

and the second person riding a bull is himself.  The claimant was
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asked that if in the video it shows them open the gate and that the

bull comes out and then he is thrown off, the claimant responded,

“Yeah.  He just wanted me to get on, two jumps, and step off.”  The

claimant was then asked if he had landed on his feet when he got

off and the claimant responded, “No.”  The claimant also agreed

that generally in bull riding the rider is thrown off.  The

claimant was asked if he had ever gone to the hospital from bull

riding due to being injured and the claimant responded, “Oh, yeah,

a bunch.”  The claimant testified that he had broken an ankle, a

dislocated shoulder and broken fingers.  The claimant testified

that he did not report to Dr. Wilson or Dr. McCaskill that he had

been riding bulls because he had never hurt his neck when riding.

The claimant also agreed that he did not report to his doctors that

he had been boating as well as riding a Sea Do over the 4th of July

weekend and swimming, camping, painting Ms. Butterworth’s house, or

help his mother move.  The claimant testified that he helped his

mother move sometime in August 2003.  When asked, the claimant

testified that he chose to ride the bulls shown on the videos and

when he made his choice to ride he knew he would be stepping off or

be thrown off.  The claimant testified that he knew he did not have

the strength to ride but he went ahead and did it anyway.  The

claimant testified that even though he did not tell Dr. McCaskill

about his bull riding over the past twenty years, he did tell the

doctor about the type of work he does.  The claimant was asked if

he intended doing the work he had testified he had returned to in

September and the claimant testified, “No. I’ve already quit.”  The
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claimant then stated that he is intending to look for another job

which is a little lighter.  The claimant was asked if he was

scheduled to serve any time in jail within the next few months and

the claimant responded, “No. This harassment that she filed on me,

I got probation.  And, oh, I did three days, a weekend.”  The

claimant agreed that the harassment charge was filed by Ms.

Butterworth.

Billie Butterworth testified by deposition, indicating that

she would not voluntarily be testifying except that she had been

served a subpoena to appear.  Ms. Butterworth testified that she

met the claimant on November 23, 1994, and that since that time

they have spent time together and there were periods of time when

they actually lived together.  Ms. Butterworth testified that she

asked the claimant to leave her house the end of August or the

first of September 2003.  Ms. Butterworth agreed that the claimant

had been living in her home either continually or on and off in the

summer of 2003.  Ms. Butterworth testified that she learned about

the claimant’s April 2, 2003, job injury from him.  Ms. Butterworth

testified that since April 2, 2003, up to early September 2003 when

the claimant left her house she has observed him riding bulls,

painting the outside of her house, building a building, moving his

mother, putting a drive shaft and transfer case into a pickup

truck, boating and fishing.  Ms. Butterworth was asked what kind of

construction work the claimant had been doing and she responded,

“He was building a steel shed for a dollar a square foot.”  Ms.

Butterworth was asked about the claimant’s involvement in riding
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bulls and asked if she meant like at a rodeo and Ms. Butterworth

responded, “Yes.”  Ms. Butterworth testified that she had a video

and photographs of the claimant riding bulls on August 24, 2003, at

a rodeo that she was attending.  This witness described the

claimant’s clothing when he was riding the bull as turquoise chaps,

a protecting vest, green shirt, neck roll and a light color cowboy

hat.  Ms. Butterworth was asked what happens to the claimant when

he is riding the bull in this video and Ms. Butterworth responded,

“He gets thrown off.”  Ms. Butterworth testified that she had also

brought photographs of the claimant riding a bull on August 21 in

Coffman, Texas.  This witness testified that she was not present at

the time these photographs were taken but she had looked at the

photographs and can identify the claimant as one of the people

riding the bull.  Ms. Butterworth testified and identified

photographs of the claimant driving a boat on their vacation in

July 2003.  This witness also identified the claimant fishing

during this same vacation.  Ms. Butterworth stated that the

photograph marked Exhibit 6B shows the oil mark on the claimant’s

shoulder resulting from him helping his brother-in-law put the

transfer case and drive shaft into his Dodge pickup.  This witness

testified that, “Its oil from where he had been on the ground under

the truck putting the transfer and drive shaft case in.”  Ms.

Butterworth was asked about the claimant’s medications and she

answered that he was very abusive indicating that, “He was

constantly staying very, very messed up on the pills.”  Ms.

Butterworth testified that the claimant indicated that he was
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hurting but that, in her opinion, you did not take hand fulls of

the medication all at one time just to get a buzz.  Ms. Butterworth

testified that the claimant has never told her that he has ever

injured his neck or injured his back at any time bull riding.

On cross examination, Ms. Butterworth testified that she went

with the claimant to his doctor’s appointment with Dr. McCaskill.

Ms. Butterworth testified that when she got back with the claimant

in June 2003 she became aware of his job related injury.  Ms.

Butterworth was asked if he appeared to her to be having any

physical problems related to that accident and Ms. Butterworth

responded, “Not really, no.”  Ms. Butterworth testified that she

knew for a fact that the claimant was taking pain medications when

he was riding the bulls.

The medical records set forth that the claimant was seen at

Sparks Regional Medical Center on April 3, 2003, with complains of

pain to his neck and upper back after being hit with a steel beam.

The claimant was released from the ER that same day with a

diagnosis of neck/back strain and was directed to take his

medications, not to drive or operate heavy machinery while taking

these medications and to return if needed.  The medical imaging

test made on April 3, 2003, of the claimant’s cervical spine

indicate that he has degenerative disc disease at C5-C6 and at C6-

C7 levels.  The claimant was seen at the Northwest Medical Center

in Springdale on April 6, 2003, for his complaints of continued

neck pain.  Medications were prescribed, the claimant was taken off

work and it was recommended that he be seen by Dr. Raben or Dr.
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Foster with restrictions of no lifting over five pounds or

repetitive movement for three days.  On April 14, 2003, the

claimant was seen at St. Mary’s Hospital for an MRI of his cervical

spine.  The findings set forth that the claimant has degenerative

disc disease at C4 through C7 in which the findings are most

prominent at C4-C5.  It is noted that at C4-C5 there is a right

para central disc protrusion which indents the right aspect of the

cervical cord at that level.  The claimant was seen by Dr. Cyril

Raben on April 21, 2003, for his complaints of neck and right arm

pain.  After taking a history and examining the claimant as well as

reviewing the claimant’s x-rays and MRI results, Dr. Raben assessed

the claimant with having cervical disc herniation with

radiculopathy and recommended physical therapy and pain

medications.  Dr. Raben writes that he thinks the claimant will

require surgical intervention because of the large size of the disc

herniation.  Dr. Raben administered an injection of Corticosteroid

as well as gave him two days of oral Corticosteroid.  The claimant

was given an off work slip until May 2, 2003, and on May 1, 2003,

he was again given an off work slip until May 29, 2003, from Dr.

Raben.

Dr. John Wilson writes on June 24, 2003, that he has seen the

claimant for an independent medical evaluation.  After taking the

claimant’s history, examining the claimant as well as reviewing the

claimant’s MRI and x-ray, Dr. Wilson recommended that the claimant

have a selective nerve block which would give them an idea as to

the percent of the claimant’s problems that arise from his C6-7.
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Dr. Wilson writes that he would be extremely hesitant to recommend

a three level cervical fusion for the claimant.  Dr. Wilson writes

that the claimant cannot work at the present time.  The claimant

underwent a nerve block administered by Dr. William Deaton on June

24, 2003.  Dr. Bernie McCaskill writes on August 12, 2003, that he

has seen the claimant who is accompanied by his wife for his

continuing complaints related to his right sided neck pain

radiating into his right upper extremity and into the ulnar aspect

of his hand.  Dr. McCaskill notes that the claimant has undergone

a right upper extremity electro diagnostic study which is

consistent with cervical radiculopathy and not showing any evidence

of ulnar nerve entrapment in that extremity.  Dr. McCaskill

discussed with the claimant the option of an anterior cervical

decompression and fusion and plans were made to proceed with this

option.  Prescriptions were given and the claimant was given a work

release.  

Dr. John Wilson writes on August 28, 2003, in response to the

insurance carrier’s adjuster’s letter, that based on the claimant’s

physical findings, particularly his lack of response to elective

nerve block at C6-7, with failure of finding neurological deficit,

and the triceps not showing EMG changes, he could not recommend

surgery on the claimant.  Dr. Wilson disagreed with Dr. McCaskill’s

analysis that the claimant has radiculopathy at C5 on the right due

to a herniated disc but Dr. Wilson opines that the claimant

certainly does not have symptoms related to C5 that his symptoms

are related to the C7 level.  Dr. Wilson notes that he cannot
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ascertain whether the claimant has reached the end of his healing

period due to the fact that he has not been following the claimant

but would anticipate if his symptoms and findings do no change that

he could have a permanent impairment rating of 5 percent to the

body as a whole.  Dr. McCaskill writes on August 29, 2003, that the

claimant was seen for his continuing symptoms.  Dr. McCaskill notes

that the claimant’s chief complaint is related to continuous right

sided neck pain radiating diffusely into his right upper extremity

and into the ulnar aspect of that hand.  The claimant reports to

Dr. McCaskill that these symptoms have worsened since the time of

his initial injury.  Medications were continued by Dr. McCaskill.

Dr. McCaskill notes that he is unable to predict when the claimant

might reach maximum medical improvement.  On September 19, 2003,

Dr. McCaskill writes that he has again seen the claimant with his

continuing complaints of symptoms in his neck radiating into his

arm and hand.  The claimant’s medications were continued and Dr.

McCaskill released the claimant to return to light active work

lifting up to ten pounds.  The doctor notes that the claimant

should reach maximum medical improvement approximately twelve weeks

following the proposed surgery.  

After a review of this complete record and all the evidence

presented, I find that the claimant has shown by a preponderance of

the evidence that he is entitled to the surgery recommended by Dr.

McCaskill for the treatment of his compensable injury.  The

claimant’s MRI made on April 14, 2003, sets forth that he does have

degenerative disc disease throughout his cervical spine but it is
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also noted that at the C4-C5 level there is a right para central

disc protrusion which indents the right aspect of the cervical

cord.  Dr. Cyril Raben, the treating physician at the time,

recommended surgery for the claimant’s cervical area.  Dr.

McCaskill, the claimant’s treating physician in Texas, has also

recommended surgery for the claimant’s compensable cervical spine

injury.  It is noted that Dr. Wilson disagrees with the suggested

surgery but he does agree that the claimant does have a herniated

disc at the C5 level and that, in his opinion, the claimant’s

symptoms are more related to his C7 level problems.  It is not

unnoticed that this claimant leads a very active and very physical

life even though he has sustained a cervical spine injury.  Just

because a person acts foolishly and does not exercise good

judgement does not eliminate them from the need for medical

treatment for a compensable injury.

I further find that May Construction Company, Respondent No.

2, is entitled to reimbursement for benefits paid to this claimant

from Southeastern Erectors, Respondent No. 1.  As of the date of

the hearing, the total amount of benefits provided to this claimant

by Respondent No. 2 has been $16,094.02 which Respondent No. 1 is

hereby ordered to reimburse to Respondent No. 2.  It is further my

finding and order that Respondent No. 1 shall reimburse Respondent

No. 2 for any further benefits provided to this claimant for his

compensable injury pursuant to Ark. Code Ann. §11-9-402.

FINDINGS & CONCLUSIONS
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1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent date, the relationship of employee-

employer existed.

3. The claimant sustained a compensable injury to his neck on

April 2, 2003.

4. May Construction was the prime contractor.

5. Medical paid except for the surgery.

6. All other benefits have been paid.

7. The respondent has accepted a 5 percent whole body

impairment rating which is being paid.

8. The claimant has proven by a preponderance of the evidence

that he is entitled to the recommended surgery on his cervical

spine as recommended by Dr. McCaskill.  See discussion above.

9. Respondent No. 1 is ordered to reimburse Respondent No. 2

for the benefits paid to this claimant in the amount of $16,094.02

to date.  It is further my order that Respondent No. 1 shall

indemnify Respondent No. 2 for any further benefits paid to this

claimant as a result of his compensable injury.  See discussion

above.

ORDER

The claimant has shown by a preponderance of the evidence that

he is entitled to the recommended neck surgery for treatment of his

compensable injury.  

Respondent No. 1 is ordered to reimburse Respondent No. 2

$16,094.02 for benefits which Respondent has provided to this
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claimant to date.  It is further ordered that Respondent No. 1 will

reimburse Respondent No. 2 for any future benefits which this

claimant will receive as a result of his compensable injury.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


