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STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 28, 2004, in Springdale, Arkansas. A

pre-hearing order was entered in this case on April 12, 2004.  This pre-hearing order purported to

set out the  stipulations offered by the parties and outlined the issues to be litigated and resolved

at the present time.  Prior to the commencement of the hearing, and by agreement of all the parties,

the third and fourth issues were withdrawn.  A copy of this pre-hearing order with that amendment

noted thereon has been made Commission’s Exhibit No. 1 to the hearing. 

 The following stipulations were offered by the parties and are hereby accepted:

1. On October 15, 2002,  the relationship of employee-self insured employer existed

between the parties.

2. The appropriate weekly compensation rates are $418.00 for total disability and

$314.00  for permanent partial disability.

3. Although the respondent initially paid some medical expenses, the claim is now

controverted in its entirety.

By agreement of the parties, the issues to be litigated and resolved at the present time were

limited to the following:

1. Whether the claimant sustained compensable injuries to his left side and/or abdomen

on October 15, 2002.

2. The claimant’s entitlement to the payment of medical expenses and temporary total
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disability from April 7, 2003 through June 1, 2003.

3. Appropriate attorney’s fee.

In regard to these issues, the claimant contends:

“Claimant was injured on October 15, 2002, when he was lifting fifty
pound bales of potatoes, putting them on a cart. He injured his left
side and his abdominal muscle. To his knowledge, he does not have
a hernia at this time, but has an abdominal strain, and needs to be off
of work until it heals.  He requests medical and TTD as well as
attorney fees.”

In regard to these issues, the respondent contends:

“The respondent anticipates the issues in this case will be
compensability, the claimant’s entitlement to temporary total
disability benefits, and the claimant’s entitlement to medical
treatment.  Additionally, respondent believes the claimant may be
asserting a claim under the discriminatory provision of the Act.”

DISCUSSION

The central issue in this case is the question of whether the claimant sustained a

“compensable injury” to his left side and/or abdomen, as the result of a specific incident on October

15, 2002.  The burden rests upon the claimant to prove that his injury meets all of the requirements

for a “compensable injury” as set out in the Act.

The  first of these requirements is found in Ark. Code Ann. §11-9-102(4)(D).  This

subsection requires the claimant to establish by medical evidence the actual existence of the physical

injury alleged to be compensable.  Further, the actual existence of this physical injury must be

supported by “objective findings.”  Ark. Code Ann. §11-9-102(16)(A) defines “objective findings”

as the independent observation of findings beyond the claimant’s voluntary control.  

The claimant must next prove that any medically established and objectively documented

physical injury satisfies all of the definitional requirements for one of the categories of “compensable

injuries” found in Ark. Code Ann. §11-9-102(4)(A). The two categories of compensable injuries that

could be relevant to the present case are found in sections  §11-9-102(4)(A)(i) and §11-9-

102(4)(A)(v).
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To satisfy the definitional requirements of §11-9-102(4)(A)(i), the claimant must prove:

(1) That the physical injury arose out of and occurred in the course of his
employment;

(2) That the physical injury was caused by a specific incident;

(3) That the physical injury is identifiable by time and place of occurrence;

(4) That the physical injury caused internal or external physical harm to the
claimant’s body, and

(5) That the physical injury required medical services or resulted in disability.

To prove a compensable injury under Ark. Code Ann. §11-9-102(4)(A)(v), the claimant must

show that the compensable injury was in the form of a hernia, which arose out of and was in the

course of his employment and that it satisfies the five requirements of Ark. Code Ann. §11-9-523.

These five requirements are:

(1) That the occurrence of the hernia immediately followed after
the result of sudden effort, severe strain, or the application of
force directly to the abdominal wall;

(2) That there was severe pain in the hernial region;

(3) That the pain caused the employees to cease work
immediately;

(4) That notice of the occurrence was given to the employer
within forty-eight (48) hours thereafter; and;

(5) That the physical distress causing the hernia was such as to
require the attendance of a  licensed physician within
seventy-two (72) hours after the occurrence.

The medical evidence presented “establishes” two distinct diagnoses concerning the nature

of the claimant’s left abdominal injury. The claimant’s abdominal complaints were initially diagnosed

by Dr. Konstantin V. Berestnev, a general practitioner and the company physician, as a “strain” of

the left rectus abdominis muscle. The second diagnosis was made by Dr. Bryan Abernathy, a general

practitioner and the claimant’s family physician.  Dr. Abernathy’s diagnosis was that of a left ventral

hernia.  Dr. Abernathy’s diagnosis was subsequently confirmed by Dr. Gareth Eck, a general

surgeon.  
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Dr. Berestnev’s diagnosis of a left rectus abdominis muscle strain appears to be based solely

upon the claimant’s subjective complaints and subjective findings noted by Dr. Berestnev’s on his

physical examinations, i.e. tenderness to palpitation of the left rectus abdominis muscle. The record

fails to show any “objective findings” to support this particular diagnosis.

Therefore, even though the medical evidence may be sufficient to “establish” the actual

existence of this particular type of physical injury, the evidence is insufficient to prove that the

existence of this type of physical injury is supported by “objective findings,” as required by Ark.

Code Ann. §11-9-102(4)(D).  If the claimant’s employment related injury, on October 15, 2002, was

only a strain of the left rectus abdominis muscle, it would not represent a “compensable injury,”

within the meaning of this subdivision.

            The reports and records of Dr. Abernathy and Dr. Eck are sufficient to “establish” the actual

existence of a physical injury to the claimant’s abdomen, in the form of a ventral hernia. The

existence of this physical injury is based not only on the claimant’s subjective complaints, but also

“objective findings,” in the form of the  visual observation of a physical defect or tear of the muscles

comprising the claimant’s ventral wall by both Dr. Abernathy and Dr. Eck.

Therefore, in regard to this diagnosed physical injury, the claimant has satisfied both of the

requirements of Ark. Code Ann. §11-9-102(4)(D).  However, as this physical injury unquestionably

is in the form of a “hernia,” the claimant must also prove that it satisfies all of the requirements for

a compensable hernia, as contained in Ark. Code Ann. §11-9-102(4)(A)(v) and §11-9-523.

The claimant testified that, on October 15, 2002, he was performing his usual employment

duties for the respondent.  On that date, these duties required him to pick up heavy sacks of

potatoes from a pallet and place them onto a cart.  While he was picking up one of the sacks of

potatoes, he felt a sudden stinging pain in his abdomen, just the left of his navel.  This pain caused

him to stop work for a minute or two.  When his immediate supervisor came by, several minutes

later, he advised him of the incident and the contemporaneous onset of his abdominal complaints.

At that time, an accident report was completed. The claimant further testified that he specifically
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did not request to be sent to a doctor, at that time. However, there is no indication that the

respondent’s offered to provide him with any medical services or treatment, at that time.  He

resumed his regular employment activities, but also continued to experience the same pain in his

abdomen and shortly thereafter felt a “bump” in this area.  Appropriately a month later, he advised

the respondent that his abdominal difficulties were continuing, and requested to see a doctor. An

appointment was arranged for him by the respondent with the company physician (Dr. Berestnev),

for November 15, 2002. Dr. Berestnev provided him with conservative treatment, in the form of

a restriction to light duty, medication, and physical therapy.  When he  received no benefit from this

treatment, he ultimately consulted his family physician (Dr. Abernathy), on March 13, 2003. Dr.

Abernathy immediately diagnosed the presence of a ventral hernia and referred the claimant to Dr.

Eck. Surgical correction of this ventral hernia was ultimately performed by Dr. Eck on April 7, 2003.

The claimant was released by Dr. Eck to return to full duty, on May 19, 2003.  At that time, he

returned to  full duty and remains currently employed by the respondent in the produce

department, as a produce manager.

After consideration of all the evidence presented, it is my opinion that the claimant is a

credible witness and that his testimony, concerning the circumstances and events surrounding the

onset and continuation of his abdominal difficulties, accurately depicts these circumstances and

events. The claimant’s testimony concerning these matters,  coincides with all of the histories and

complaints he related to all of the various physicians involved in this case. The claimant clearly

appears to be well motivated and an excellent employee.   As indicated by the record, he began his

employment with the respondent in December of 1999.  He subsequently worked his way up to

produce manager in one of the respondent’s super centers.  He continued his employment with the

respondent, even though in pain, and immediately  returned to employment with the respondent

once his physical injury had been resolved.  He also immediately reported his injury to the

respondent and complied with the respondent’s established reporting procedures.
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Clearly, the claimant’s the lifting  of a heavy sack of potatoes could logically result in the

occurrence of the claimant’s subsequently diagnosed ventral hernia.  This activity would also

represent “sudden effort”or “severe strain” as required by Ark. Code Ann. §11-9-523(a)(1).  The

contemporaneous onset of “stinging  pain” and the subsequent observation of a bump, bulge, or

knot (which was in the exact same area as his subsequently diagnosed ventral hernia), would be

indicative of the actual occurrence of this hernia. Thus, I find that the claimant has proven that his

ventral hernia satisfies the first requirement for a “compensable” hernia, as set out in Ark. Code

Ann. §11-9-523(a)(1).

In reaching this decision, I am cognizant of the fact that Dr.  Berestnev indicates that he

never personally observed any actual hernia (i.e. a bulge or knot) on his various physical

examinations.  I also recognize  that the CT scan of the claimant’s abdomen, which was ordered by

Dr. Berestnev, was interpreted as normal.  However, I do not find that Dr. Berestnev’s inability to

actually observe the knot or bulge described by the claimant and the normal interpretation of the

CT scan to be  sufficient to outweigh the other more credible evidence that shows the claimant did,

in fact, experience his ventral hernia when he was lifting a sack of potatoes on October 15, 2002.

The actual bulge resulting from the hernia, can often come and go, as the hernia spontaneously

reduces. This would certainly not be unusual or unexpected, in light of the small size of the

claimant’s  hernia (Dr. Abernathy indicated the defect to be only 1 cm. or approximately a third of

an inch in length), when he observed the defect on March 13, 2003.  Finally, it is common for

hernias, such as that experienced by the claimant, to progress over time, particularly when the

individual continues to perform strenuous employment  activities, such as those described by the

claimant.     It is also obvious from the reports of Dr. Berestnev that he strongly suspected that

the claimant’s abdominal difficulties were attributable to a hernia in the area of the claimant’s left

rectus abdominis muscle.  The only reason he did not reach such a diagnosis appears to be  the fact

that he never personally observed any knot or bulge, such as that repeatedly  described by the

claimant.  
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    It is impossible to ascertain whether the normal CT scan of the claimant’s abdomen played

any role in Dr. Berestnev’s failure to diagnosis a ventral hernia. No reports or records of Dr.

Berestnev have been introduced, which were authored subsequent to this CT scan.  I have never

encountered the use of a CT scan to diagnosing the possible existence of a hernia, and it may well

be that this study was ordered by Dr. Berestnev only to investigate other potential causes of the

claimant’s abdominal difficulties. The latter would be highly likely, in light of the statement contained

in Dr. Berestnev’s report of December 6, 2002:

“In addition to this, we are going to rule out other causes persistent
left abdominal pain to the CT scan of the abdomen.” 

I further find that the claimant’s credible testimony (that he experienced a sudden,

contemporaneous onset of “stinging” pain in his abdomen “just to the left of his navel”) is sufficient

to satisfy the requirement of Ark. Code Ann. §11-9-523(a)(2). The term “severe” is susceptible to

many interpretations.  Any attempt to quantitatively define pain can vary greatly from individual to

individual, depending on their pain threshold and personality. The claimant’s description of his initial

and continuing pain symptoms are sufficient to meet the test established by the Court of Appeals

in Darling Store Fixtures  v. McDonald, 54 Ark. App. 60, 922 S.W.2nd 748(1996).  

It is my further opinion that the claimant’s credible  testimony that, as a result of the “stinging

pain,” he stopped work for “a minute” is sufficient to satisfy the requirement of Ark. Code Ann.

§11-9-523(a)(3).  Clearly, the claimant’s cessation for work was immediate.  There is no

requirement that cessation from work be for any specific period of time. Although the claimant’s

cessation from work was for a brief period, it must be noted that he also immediately reported the

incident and injury to his supervisor and completed an accident report.  The claimant’s brief

cessation from work coupled with this immediate reporting of the incident and injury, is sufficient

to bring the incident and injury to the respondent’s attention and provide assurance that the hernia

was actually caused by this work related incident, Ayres  v. Historic Preservation Associates, 24 Ark.

App 40, 747 S.W. 2nd 587 (l988).
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The claimant’s credible testimony further proves that he complied with the requirement of

Ark. Code Ann. §11-9-523(a)(4). His immediate reporting of the incident and a contemporaneous

onset of his abdominal difficulties is sufficient to meet the requirements of this subsection.  Even

though he may not have specifically advised the respondent that he sustained a hernia, he informed

the respondent’s of the nature of the injury to the best of his ability,  Siders v. Southern Mattress

Company, 240 Ark. 267, 398 S.W. 2d 901(1966).

This brings up the fifth and final requirement for a “compensable” hernia, contained in Ark.

Code Ann. §11-9-523. This requirement states:

“That the  physical distress following the occurrence of the hernia
was such as to require the attendance of a licensed physician within
seventy-two (72) hours after the occurrence.” (Emphasis mine)

Obviously, the claimant did not actually obtain medical treatment until one month following

the occurrence of the employment related hernia.  In fact, the claimant’s testimony  indicates that

he did not request or attempt to seek medical treatment within 72 hours after the occurrence of

his employment related hernia..

However, as the Appellate decisions have pointed out, subdivision (5) does not require the

claimant to actually obtain, demand, or even seek medical services within 72 hours of the

occurrence of the hernia. Instead, this subdivision only requires that the physical distress, following

the occurrence of the hernia, be such as to reasonably “require” the attendance of a licenced

physician within 72 hours after the occurrence of the hernia. Applicable case law defines the term

“required” as:

“To demand or exact as necessary or appropriate; hence to warrant;
to need; call for,” Prince Poultry Company v. Stevens, 235 Ark. 1034,
363 S.W. 2nd 929 (1963).

After consideration of all the evidence presented, it is my opinion that the claimant has

proven that this hernia meets the requirement of Ark. Code Ann. §11-9-523((a)(5). The claimant

testified that he experienced immediate unusual pain in his abdomen to which was severe enough
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to cause him to briefly cease working and to cause him to formally report the occurrence of a

specific employment related injury to this portion of his body.  His credible testimony also indicates

that shortly following this incident he noticed a bulge or knot on his abdomen, in the area of his pain.

He testified that both his pain and the knot persisted, so as to cause him to ultimately  demand

medical treatment from the respondent. The claimant was eventually accurately  diagnosed as

experiencing a ventral hernia in the same area as his pain and the  area of his bulge or knot.  Surgical

correction of this hernia was required. This evidence is sufficient to show that the claimant’s physical

distress, within 72 hours following his hernia on October 15, 2002, was sufficient to reasonably

require or warrant immediate  attendance of a physician.

The evidence shows also that immediately following the occurrence of this hernia, the

claimant formally and informally reported the incident and injury to his employer.  His description

of the accident and of his symptoms would clearly raise the likelihood to any reasonable person that

the claimant had experienced a hernia. However, after receipt of this information, the respondent

did not provide or even offer to provide the claimant with medical services. The duty to provide

appropriate medical services is imposed upon the respondent by both Ark. Code Ann. §11-9-508

and §11-9-523(b). The respondent’s failure to provide such medical services is a factor that may be

considered by this Commission in determining whether the claimant has met the requirements

imposed by §11-9-523(a)(5), S. E Prince Poultry Company v. Stevens, 235 Ark. 1094, 363 S.W. 2nd

929 (l963).

In summary, I find that the claimant has proven that on October 15, 2002, he sustained a

physical injury to his abdomen, in the form of a ventral hernia, and has further proven that this

hernia satisfies all of the requirements  for a “compensable injury” imposed by the Act. These

include the requirements of Ark. Code Ann. §11-9-102(4)(A)(v), and §11-9-523(a). Therefore, it

becomes necessary to determine the nature and extent of benefits to which the claimant is entitled,

as a result of this compensable injury.

Clearly, the claimant is entitled to reasonably necessary medical service for his compensable
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injury, as provided by Ark. Code Ann. §11-9-523(b).The greater weight of the credible evidence

shows that  the medical services provided the claimant by and at the direction of Dr. Abernathy and

Dr. Eck meet all of the requirements of this subsection (as well as the requirements of Ark. Code

Ann. §11-9-508). These services were necessitated by the claimant’s compensable injury and

actually accomplished the purpose for which they were intended. Thus, the respondent is liable tor

the expense of these services, subject to the medical fee schedule established by this Commission.

The medical services provided by and at the direction of Dr. Berestnev were obtained at the

express direction of the respondent and apparently under a contractual agreement between the

respondent and Dr. Berestnev as the company physician. Thus, the respondent would be liable for

the expense of any services provided to the claimant, at their direction,  by and at the direction of

Dr. Berestnev.  However, I would also note that the services provided  the claimant by and at the

direction of Dr. Berestnev were necessitated by and connected with the claimant’s compensable

injury. The services provided were of no actual benefit, but they were medically appropriate for the

type of injury diagnosed by Dr. Berestnev.

In regard to the claimant’s entitlement to temporary total disability benefits, the greater

weight of the medical evidence presented, shows that the claimant continued within his healing

period from the effects of his compensable hernia during the period or April 7, 2003 through May

18, 2003. The claimant’s credible testimony and the medical evidence presented shows that during

this same period he was rendered totally disabled from performing  regular gainful employment as

a result of the effects of his compensable injury. Therefore, he would be entitled to temporary total

disability benefits  for this period.  I would also note that this period of temporary total disability

does not exceed the statutory maximum set by Ark. Code Ann. §11-9-523(b)(1).

Although not appeared by in dispute, I would note that the evidence shows that the claimant

received group insurance benefits covering at least a portion of the medical benefits that are herein

awarded. Under Ark. Code Ann. §11-9-411, the respondent is entitled to set off for these group

benefits.  However, the respondent is also liable to the group provider for the set off. Under the
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provisions set out in this subsection, the respondent is required to hold in reserve an amount equal

to this set off for a period of 5 years. If, during this time, no release or final Court Order is obtained

otherwise directing the payment of these monies, then the respondent shall tender these monies

to the Death & Permanent Disability Trust Fund.

The claimant’s testimony also shows that, for at least a portion of the period of temporary

total disability, he received “sick pay” from the respondent. It is impossible to determine, from the

current record, whether this “sick pay” would constitute a benefit enumerated in Ark. Code Ann.

§11-9-411(a ).  However, Ark. Code Ann. §11-9-807(b) prevents the claimant from receiving

temporary total disability benefits during any period wherein he received his “full wages.”  Thus, if

his sick pay was the same as his average weekly wage, he would not be entitled to receive

temporary total disability benefits and “sick pay” for the same period.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 15, 2002,  the relationship of employee-self insured employer existed

between the parties.

3. On October 15, 2002,  the claimant earned wages sufficient to entitle him to weekly

compensation benefits of $418.00 for total disability and $314.00 for permanent

partial disability.

4. The claimant has proven by the greater weight of the credible evidence that, on

October 15, 2002, he sustained a compensable injury that was in the form of a

ventral hernia.  Specifically, he has proven by medical evidence, which is supported

by objective findings, the actual existence of this physical injury.  He has further

proven by the greater weight of the credible evidence that this injury arose out of

and occurred in the course of his employment, that this injury immediately followed

as the result of sudden effort and severe strain on his abdominal wall, that this injury

caused severe pain in the hernial region, that this pain caused him to cease work



12

immediately, that he provided notice of the occurrence of this injury to his employer

within 48 hours after its occurrence, and that the physical distress following the

occurrence of this hernia was such as to reasonably require the attendance of a

licensed physician with 72 hours after the occurrence.

5. The medical services provided to the claimant for his compensable hernia, by and

at the direction of Dr. Abernathy and Dr. Eck, constitutes reasonably necessary

medical services within the meaning of Ark. Code Ann. §11-9-508 and§11-9-523(b).

The respondent is liable for the expense of these services, subject to the medical fee

schedule  established by this Commission.

6. The medical services provided to the claimant by and at the direction of Dr.

Konstantin Berestnev were provided at the express order and direction of the

respondent and apparently under a contract between the respondent and Dr.

Berestnev as its company physician.  Thus, the respondent is liable for the expense

of the medical services provided to the claimant by and at the direction of Dr.

Berestnev.  This liability is subject to any contractual relationship between these

parties or, if no such relationship exists, the medical fee schedule of this

Commission.

7. The claimant was rendered temporarily disabled as a result of the effects of his

compensable hernia for the period beginning April 7, 2003, and continuing through

May 18, 2003.  However, the respondent is not liable for the payment of any

temporary total disability benefits during any portion of this period wherein the

claimant received his regular salary.

8. The provisions of Ark. Code Ann. §11-9-411 apply to any benefits herein awarded

which may heretofore have been paid under a policy of group insurance maintained

through the respondent.

9. The respondent has denied the occurrence of any compensable injury to the
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claimant’s abdomen and controverts this claim in its entirety.

10. A reasonable  fee for the claimant’s attorney is the maximum statutory attorney’s fee

on all temporary total disability benefits herein awarded to the claimant.

ORDER

The respondent shall pay to the claimant temporary total disability benefits for the period

of April 7, 2003 through May 18, 2003, with the exception of any portion of this period wherein the

claimant received his full wages.

The respondent shall be liable for the medical services incurred for the services rendered

hin by and at the direction of Dr. Abernathy and Dr. Eck for his compensable hernia. This liability

is limited by the medical fee schedule established by this Commission.

The respondent shall also be liable for the medical expense incurred for services rendered

to the claimant by and at the direction of Dr. Berestnev for the claimant’s compensable abdominal

injury. The amount of these expenses is controlled by either the contractual relationship between

the respondent and Dr. Berestnev or by the medical fee schedule established by this Commission.

         The respondent is also entitled to any set off against the foregoing benefits herein awarded

which have heretofore been paid under the third party sources identified by Ark. Code Ann. §11-9-

411.

The respondent shall pay to the claimant's attorney the maximum statutory attorney's fee

on the temporary total disability benefits herein awarded.

All benefits herein awarded have heretofore accrued and are payable in a lump sum without

discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       
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