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Hearing conducted August 11, 2004, before Administrative Law Judge Richard B. Calaway in Little
Rock, Pulaski County, Arkansas, with

Mr. Dennis Davis, Attorney at Law, Bryant, Arkansas, appearing for the claimant and

Mr. J. Chris Bradley, Attorney at Law, North Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over the claimant’s request for the expenses of a plan of vocational

rehabilitation which he has undertaken after an admittedly compensable neck injury.

The claimant, a firefighter at the time of the injury, contended that he should be awarded

maintenance and the expenses of completing his education to become a registered nurse.  An

attorney’s fee for controversion was also requested.  Other possible issues, including wage loss

disability, were reserved.

The respondents contended that the requested vocational rehabilitation is not reasonable in

relation to the compensable injury, because the claimant could have returned to other suitable

employment without undertaking such retraining and, consequently, is not entitled to the requested

benefits, under the Act.
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Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant sustained a compensable injury December 6, 2000; his

average weekly wage was $535.55; his injury required surgery, after which he reached the end of his

healing period August 6, 2001; his injury resulted in permanent anatomical impairment of 10% to

the body as a whole; and suitable employment is not available for the claimant with this employer.

3. The preponderance of the evidence fails to show that the requested vocational

rehabilitation program is reasonable in relation to the disability sustained by the claimant, within the

meaning of Ark. Code Ann. §11-9-505(b)(1).

DISCUSSION

On December 6, 2000, the claimant suffered a compensable injury to his neck on a rescue

call during his employment as a firefighter for the City of Benton, Arkansas, when he attempted to

move an obese person and felt “a tremendous burning pain” in his neck.  

Workers’ compensation benefits were initiated and he was afforded medical care, which

eventually included fusion surgery performed by Dr. Zachery Mason February 15, 2001.

Subsequently, Dr. Mason released the claimant to return to work as a firefighter as of August 6,

2001, and noted that he would probably have discomfort but was not at “any great risk for injuring

his fusions.” However, the claimant found that he could not do the work of a firefighter and the
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parties have stipulated that no other suitable work was available with the City.  His employment with

the City came to an end in April, 2002.  In August, 2002, the claimant independently began his

schooling to become a registered nurse, without consultation with the respondents concerning his

vocational rehabilitation.  From the end of his employment in April, 2002, until the beginning of his

school, claimant did not seek employment elsewhere.  In a letter dated January 20, 2004, claimant’s

counsel submitted a plan of rehabilitation which would cover the period beginning with the spring

semester, 2004, and continuing through the summer and fall semesters of that year and would

include the spring semester of 2005, although some of the expenses requested by the claimant were

incurred prior to that time but related to matters that were still of use to him in his continuing

education. 

However, vocational and functional capacity evaluations and the claimant’s testimony reveal

that the claimant has graduated high school and earned several college hours, as well as having

graduated from the Fire Academy in Camden and undergone subsequent numerous additional

training and certifications related to his employment.  Based upon his physical ability, education, and

work history, the claimant could have returned to comparable work without any additional form of

retraining.

It is well established that the claimant has the burden of proving entitlement to benefits,

generally by a preponderance of the evidence and without the benefit of any presumption of

compensability or entitlement to benefits.

Under prior law, it was the duty of the Commission to draw every legitimate inference

possible in favor of the claimant, and to give the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence as to meeting the burden of proof be
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weighed impartially and without giving the benefit of the doubt to any party, including the claimant.

Act 10 of 1986, §10(2nd Ex. Sess.), Ark. Code Ann. §11-9-704(c)(4), effective July 1, 1986;

Fowler v. McHenry, 22 Ark. App. 196 (1987).  Even under prior law, when the claimant was entitled

to the benefit of the doubt, conjecture and speculation, however plausible, were not permitted to

supply the place of proof.  Dena Construction Co. v. Herndon, 264 Ark. 791 (1979).

Where vocational rehabilitation is requested, the claimant must show that the plan is

reasonable in relation to the disability sustained.  Ark. Code Ann. §11-9-505(b)(1).  Here, the

claimant suffered an injury at a time when his average weekly wage was $535.55.  His testimony

shows that he was well motivated to develop his potential over time and has an active interest in the

field that he has now chosen.  His efforts in this regard are likely to benefit the community as well

as  the claimant and should be applauded.  However, they exceed the obligations imposed on the

respondents by the Workers’ Compensation Act, which is a system of limited benefits that have been

worked out as a matter of legislative compromise, given the sometimes difficult issues associated

with workers’ compensation.  Nevertheless, vocational rehabilitation contemplated by the Act is a

more limited concept than that proposed by the claimant.  At the time of his injury, his average

weekly wage was $535.55.  By the time his condition had stabilized, he retained transferable skills

which, as noted by the vocational expert of the respondents, should have enabled him to reenter the

workforce with comparable employment without the ambitious four-year program to become an RN

that he has undertaken. Nevertheless, even though the Act does not require the respondents thus to

put the claimant in a better position, it may serve the parties to consider an amicable resolution of

the current issues through negotiation or mediation, within the parameters of the Act. 
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For the foregoing reasons, this request for benefits should be, and it is hereby, respectfully,

denied and dismissed.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


