
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F104601

JONATHAN OWENS, EMPLOYEE CLAIMANT

POMEROY & MCGOWIN, INC., EMPLOYER RESPONDENT

FREMONT COMPENSATION, CARRIER RESPONDENT

OPINION FILED MARCH 18, 2004

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on December 19,
2003, at Jefferson County, Pine Bluff, Arkansas.

Claimant represented by the HONORABLE MICHAEL BOYD, Attorney at Law, Pine Bluff,
Arkansas.

Respondents represented by the HONORABLE JEREMY SWEARINGEN, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

medical expenses, additional temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant developed mental illness as a result of a compensable

head injury as defined by Ark. Code Ann. §11-9-113.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on March 5, 2001 at

which time the claimant sustained a physical injury to his head at a compensation rate of

$213.00/$154.00.  Medical expenses (until October 13, 2001) and temporary total disability benefits

(until April 20, 2001) have been paid.  The claimant receives Social Security Disability benefits
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($675.00) and some expenses have been paid by Medicaid.

The claimant contends he developed psychological problems as a result of the compensable

injury.  He seeks payment of continuing medical treatment with Dr. Stinnett, temporary total

disability benefits from August 13, 2001 to September 20, 2001 and October 11, 2001 to a date yet

to be determined, and attorney’s fees.  The claimant also seeks continuing medical treatment for his

neck injury.

The respondents contend the claimant cannot meet his burden of proving a compensable

mental illness nor can he prove a causal connection between his psychological condition and the

compensable physical injury.  The claimant cannot prove that he is entitled to temporary total

disability benefits after April 30, 2001 as he was not totally incapacitated.  Alternatively, the

temporary total disability is unrelated to the compensable injury.  Alternatively, the respondents

contend the claimant’s November 2001 motorcycle accident was an independent intervening cause

breaking the chain of liability.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript along with the

depositions of social worker, Kathleen Williams, psychiatrist, Dr. Joseph Mizelle and psychiatrist,

Dr. Thomas Stinnett, incorporated by reference.

The claimant and his mother were the only two witnesses to testify at the hearing.  The

claimant was soft-spoken and seemed to have some difficulty understanding the questions posed by

counsel.  His mother did not appear to know the extent of her son’s illegal drug use.

The claimant, age 24 (D.O.B. August 1, 1979) has a G.E.D.  He recently married and has one

son.  The claimant’s health history includes broken wrists (numerous occasions – most recently in
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April, 2003) and head injuries as a child and as an adult.  In November, 2001, he injured his head

and broke his foot when his motorcycle slid into an automobile.  He struck his head on two occasions

in April 2003 and complained of headaches, dizziness and difficulty concentrating.  The claimant’s

history also includes a hospitalization at Bridgeway in 1994 for oppositional defiance disorder,

attention deficit disorder and disciplinary problems at home and at school.  The claimant has a

history of substance abuse of alcohol, prescription and illegal drugs (marijuana, crystal meth,

cocaine, LSD).  The claimant also has a history of criminal activities including arson, possession of

a controlled substance (prescription pills) with intent to deliver, criminal impersonation, driving with

a suspended license and DWI arrests in 1999, 2001 and 2002.  The claimant’s family history is also

notable for alcoholism (paternal uncles) and mental illness (mother’s and brother’s depression and

sister’s bipolar disorder).

The respondent-employer is a forestry management firm.  The claimant began working for

them at the age of 18, marking timber, burning clear cuts, painting boundary lines and operating a

bulldozer.  He worked there for three years before the accident on March 5, 2001.  The claimant and

two co-workers were marking salvage trees after an ice storm when a limb fell and hit the claimant

in the head.  He developed a headache and two or three days later he developed a stiff neck.

The claimant sought treatment at the emergency room (ER) and then from general

practitioners, Drs. Walloch (now deceased) and Dr. Rhinehart.  They prescribed medication but the

claimant’s symptoms worsened with mental confusion, forgetfulness, hostility, aggressive behavior

toward his mother, black-outs and memory loss.  The claimant tried to return to work but he was

unable to function and his parents had to come and take him home.  Ultimately, he was hospitalized

at Pinnacle Point and Living Hope.  He has not worked since October, 2001 and he remains under
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Dr. Rhinehart’s care, which the respondents have controverted.

On cross-examination, the claimant was confronted with information in the documentary or

medical records that contradicted his testimony.  He either didn’t recall the events, claimed the

reports were inaccurate or attributed the information to his mother as the historian.

In his interrogatories, the claimant answered that he had not been convicted nor pled guilty

to any crimes despite his lengthy record. In his deposition, the claimant described the injury as

walking through the forest and hitting his head on a low branch.  He denied or minimized his prior

history of behavioral problems, maintaining that the accident at work changed his personality,

despite evidence of obsessive compulsive disorder, insomnia, and aggressiveness as a child.  The

claimant denied prior neck or headache problems despite Dr. Rhinehart’s records showing two

incidents of bumping his head in April and May 2003 with reports of dizziness, headaches and

difficulty with concentration.  Records also show an incident backing up a bulldozer in October,

2001 hitting a stump, and hurting his neck.

Unfortunately, because of the claimant’s history of substance abuse it is difficult to assess

the extent of his physical injuries because there is evidence of doctor shopping and drug seeking

behavior.  Medical records show that when Dr. Vora refused to prescribe drugs, the claimant got mad

and left.  He then went to Drew Memorial trying to obtain medication.  The claimant also told his

mother he was addicted to prescription medication but told Dr. Rhinehart he did not take narcotics.

When he was admitted to Living Hope in August 2002, he failed the drug test.   He wasn’t suicidal,

he just wanted the medication to get high.

In her deposition, Kathleen Williams , social worker, testified she had an advanced degree

and training in therapy work (trauma, mental retardation and psychiatric disorders).  Dr. Walloch
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monitored the claimant’s medication (Depo. p. 25-27, 30) but referred the claimant to Ms. Williams

for counseling.

Ms. Williams met the claimant and his mother on August 17, 2001.  The “Intake Evaluation”

indicates the claimant had received treatment for ADD at age 12, and she commented, “I know that

he had been treated for years for behavioral problems and tantrums.”  He had been hospitalized at

Bridgeway and threatened suicide and homicide in the past.  He also admitted substance abuse

(alcohol, marijuana) and arrests (while under the influence).

On the day she met him he was hostile, talking rapidly, had not slept for several nights, he

was pacing, and unable to sit still.  His family physician had prescribed Xanax and Diasepan.  His

medication was changed and Dr. Oglesby thought he was suffering from withdrawal.  Ms. Williams

testified that substance abuse can cause depression and mania and she felt this contributed to his

symptoms, along with his genetic history (two paternal uncles with alcoholism, a maternal uncle and

the claimant’s mother with depression, maternal aunt with Bipolar disorder) and response to

medication (Prozac and Zoloft stimulates mania), (Depo. p. 14-15, 18-20).  She had no history of a

work-related injury causing th claimant’s symptoms, and no mention was made of headaches, neck

or arm pain or numbness, (Depo. p. 15-18).  However, she conceded that the claimant might not have

been in the best condition to provide information on the day that she met him.  (Depo. p. 31).

Ms. Williams did however, note the family’s financial burden of dealing with the claimant’s

psychiatric problems (criminal fines, spending sprees, treatments and hospitalization) which

prevented them from sending him to forestry school.  Although Ms. Williams felt the claimant

needed in-patient care, his mother thought it was too expensive.  The claimant did not want to pursue

medical treatment because of the stigma of mental illness and because of financial problems. (Depo.
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p. 21-24).  These types of patients tend to shift responsibility for their problems onto other potential

financial providers.

Since Ms. Williams is not a physician, and since there are no comparative MRI scans of the

brain, she was reluctant to speculate whether the claimant’s symptoms could be caused by a closed

head injury.  Ms. Williams stated that sometimes children are misdiagnosed because it is difficult

to distinguish between hyperactivity and mania in a child.  As an adult, it becomes easier to diagnose

bipolar disorder.  Ms. Williams explained that Dr. Oglesby thought the claimant suffered from

ADHD and bipolar disorder from childhood and that condition progressively worsened without

treatment.  However she did state that if the claimant suffered from ADHD as a child, did not need

medical treatment for years and then sustained a closed head injury, she “guess(ed) it’s possible” that

the injury caused bipolar disorder (Depo. p. 32-37).

As I interpret Ms. Williams’ testimony, the most likely cause of the claimant’s symptoms is

a progressive history of psychological problems rather than a recent head injury.

MR. SWEARINGEN:
The problems with which he presented to you on August 17 –
hostility; argumentiveness; rages; sleeplessness; eating, you know,
lack of appetite – were those problems that you felt he had had and
demonstrated chronically in the past?

MS. WILLIAMS:
Yes.
(Depo. p. 28)

* * *

MR. SWEARINGEN:
Would you agree that you would have to engage in some kind of
speculation or conjecture to, to state an opinion that these problems
that, with which Jonathan presented to you in August were caused by
some incident in March where he hit his head as opposed to this 20 -
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something year history –

MS. WILLIAMS:
Yes, I would have to engage and I’m not really qualified, you know,
an M.D. would have to say whether or not that caused it.

In his deposition, Dr. Joseph Mizelle, a psychiatrist with Delta Counseling Associates has twenty-

five years of experience.  He first met the claimant in September, 2002, for treatment from a drug

overdose on referral from Dr. Clark.  There is no laboratory analysis and conflicting reports mention

barbiturates, benzodiazepine and codeine while another report mentions barbiturates, hydrocodone,

benzodiazepine and cocaine.  Dr. Clark took a history of daily marijuana use from the age of 16 and

alcohol abuse for the last 4-1/2 years.  The claimant also mentioned using crystal meth and LSD.

The claimant had been treated with prescription medication, (sedatives, antidepressants and

antipsychotics) at Living Hope.  In the past, he had also been treated with Xanax, Prozac and Zoloft.

Abrupt cessation of Xanax can produce withdrawal symptoms (anxiety, insomnia, mood swings,

hallucinations, violent outbursts).  If a patient mixed alcohol with prescription medications like

Valium or Xanax it could result in a “potentiating phenomenon” multiplying the effect of the drug

and could result in death from respiratory failure.  Marijuana use with these prescriptions would

negate the effect of the antipsychotics and increase preexisting symptoms of paranoia and psychosis.

Generally, however, marijuana is considered an antianxiety drug and an antidepressant.  Alcohol use

with prescription meds like the ones the claimant was taking could cause violent outbursts because

the alcohol has a “disinhibiting effect”.  Dr. Mizelle also reiterated Ms. Williams’ explanation that

a child with ADHD and depression could be misdiagnosed and could actually be suffering from

bipolar disorder with AD.
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Dr. Mizelle also explained that people sometimes use alcohol or illegal drugs to self-medicate

when they are suffering from mental illness (depression and anxiety).  The claimant has admitted to

daily use of marijuana since the age of 14 and beer and whiskey weekly for the last several years.

Withdrawal can cause insomnia, aggression, paranoia, and hallucinations.

Dr. Mizelle evaluated the claimant in April 2003 and opined that the claimant could work

with the support of a rehab counselor however finding the right job for his personality would be

difficult.

Dr. Mizelle opined that it was difficult to assess causation of the claimant’s mental illness

because of the complexity of the claimant’s situation (history of behavioral problems, substance

abuse, genetics) and Dr. Mizelle did not feel qualified to assess the closed head injury.  Sometimes

behavioral changes are noted even when diagnostic testing (MRI, CT, EEG) is negative.  He stated

he was just treating the claimant’s symptoms but did not know the etiology of his problems.

DR. MIZELLE:
I believe that there were fundamental problems that Mr. Owens had,
then his excessive use of drugs complicated that.

The accident may have contributed to that, but the basic difficulties
that he was having with the continued use of drugs and his – the basic
personality dynamics were still there and contributed to the most part.

ATTORNEY SWEARINGEN:
Would you have to engage in speculation or conjecture to say whether
the March incident contributed to any extent to his problems, as
opposed to his abuse of alcohol or underlying genetics?

DR. MIZELLE:
There would be no way for me to objectively measure that.  Like I
say, it could have contributed to the situation, and even significantly,
but in review of his history as a child and in review of the drug issues,
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he may have had the same problems without that injury.

Bipolar disorder and schizophrenia are genetic diseases, however no chromosome studies have been

done on the claimant and genetics is just one possibility in his situation.

In his deposition, Dr. Stinnett, a psychiatrist with 14 years of experience attributed the

claimant’s mood disorder symptoms to the work-related injury.  He based his opinion solely on the

history he obtained from the claimant and his mother even though he characterized the claimant as

an unreliable historian (Depo. p. 19/33/51).

Dr. Stinnett conceded that an incomplete medical history could affect a diagnosis but he

seemed reluctant to change his opinion when confronted with information the claimant did not

disclose to him earlier, (Depo. p. 22, 24).  For instance, Dr. Stinnett was unaware of the claimant’s

history of behavior problems prior to the head injury, family history of alcoholism and mental illness,

and criminal history of arson but he stated that this additional history did not change his assessment,

(Depo. 21/26/38/42).

Dr. Stinnett felt that the claimant’s substance abuse might be a contributing factor but it was

not the sole cause of the claimant’s mental illness (Depo. p. 14).  He also said a normal MRI brain

scan was not determinative (Depo. p. 17-18).  He also opined that the November, 2001 motor vehicle

accident was caused by the mood disorder brought about by the compensable injury.

Dr. Stinnett stated the claimant was unable to work after the MVA and he excused him from

work because of mental (not physical) problems but Dr. Stinnett was not very specific about the

claimant’s healing period or inability to work (Depo. p. 44-47).

FINDINGS AND CONCLUSIONS

The claimant has the burden of proving a compensable mental illness by a preponderance of
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the credible evidence of record, which means “evidence of greater convincing force,” Smith v.

Magnet Cove Barium Corporation, 212 Ark. 491, 206 S.W.2d 442 (1947).

The elements of proof under Ark. Code Ann. §11-9-113 include:

1) proof that a physical injury to the body caused the
mental illness

2) proof that the mental illness has been diagnosed by a
licensed psychiatrist or psychologist under the criteria
of the current edition of the Diagnostic And Statistical
Manual of Mental Disorders (DSM).

As with all claims, the weight of the evidence and the credibility of the witnesses are factors

to be assessed by the Commission.  Morrow v. Mulberry Lumber Company, 5 Ark. App. 260, 635

S.W.2d 283 (1982), Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995), Beeson

v. Landcoast, 43 Ark. App. 132, 862 S.W.2d 846 (1993).

Attorney Swearingen was effective in highlighting numerous inconsistencies in the

claimant’s testimony.  I did not find the claimant to be a credible witness.

The evidence of record shows the claimant to be a troubled young man with a history of

behavioral problems, substance abuse and criminal activity.  His problems have also been a financial

burden to his family, interfering with needed psychiatric treatment.  The physical injury at work on

March 5, 2001 was minor and objective medical testing showed no brain damage.  When he initially

sought treatment for mental problems in 2001, the claimant made no mention of a work-related

injury as the source or start of his problems.  This factor was seen as significant by all three expert

witnesses, Ms. Williams, Dr. Mizelle and Dr. Stinnett.  Under the circumstances, I find the claimant

has failed to meet his burden of proof by a preponderance of the credible evidence of record.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
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employee-employer-carrier existed among the parties
on March 5, 2001 at which time the claimant
sustained a compensable head injury.

2. The claimant has failed to prove by a preponderance
of the credible evidence of record that the physical
injury resulted in mental illness as required by Ark.
Code Ann. §11-9-113.

3. Based on negative diagnostic testing, additional
treatment for the claimant’s physical injury (head and
neck) is unreasonable and unnecessary.  Respondents
have paid all appropriate benefits.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                         
ELIZABETH W. HOGAN
Administrative Law Judge


