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STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine claimant’s entitlement to

workers’ compensation benefits.

On September 9, 2003, a prehearing conference was conducted in this claim from which a

prehearing order of September 10, 2003, was filed..  The prehearing order reflects stipulation

entered by the parties,  the issues to be address during the course of hearing, and the parties’

respective contention relative to the issues. The prehearing order herein designated a part of the

record and Commission’s Exhibit #1.  Additionally, the parties stipulated that the claimant

earned wage sufficient to entitle him to weekly compensation benefits at the compensation

benefit rate of $145.00, in the event the claim is found to be compensable.

The testimony of Charles Morris, the claimant, Diane Morris, Aaron D. Murphy, Eddie

Lucas, Courtney Craig, and Theotis Jones, coupled with medical reports and other documents
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comprise the record in this claim. 

DISCUSSION

Charles Morris, the claimant, with date of birth of  February 5, 1965, completed the

eleventh grade. Claimant  commenced his employment with respondent on February 10,  2003,

and last discharged employment duties for same on April 30,  2003, respondent-employer is a

cemetery.

The testimony in the record reflects that claimant’s employment history prior to his

employment by respondent consisted principally of heavy manual farm labor.  There is no

evidence in the record to reflect that the claimant suffered from any physical impairment or

limitations relative to his left lower extremity prior to his employment with respondent.

Claimant’s job duties in his employment with respondent entailed mowing grass and

covering graves, among others. On April 30, 2003, claimant asserts that he sustained an injury to

his left ankle and foot when it was run over by the tire of a trailer which had been used to haul

dirt to cover a grave. At the time of the injury claimant was working with three other employees

of respondent; Aaron Murphy, Courtney Craig, and Theotis Jones.  Claimant maintains that as a

result of the April 30, 2003, injury, he sought and obtained some medical treatment which was

reasonably necessary treatment for his injury. After the initial April 30, 2003, emergency room

medical treatment at Crittenden Memorial Hospital, claimant was unable to obtain further

medical treatment because respondents controverted the compensability of the claim. Claimant

also maintains that he was rendered totally incapacitation from engaging in gainful employment

following his injury, and has remain so since due to  residual symptoms  and an inability to

obtain medical treatment.
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The testimony in the record reflects that on April   30, 2003, at the time claimant left his

residence of work, he did not have complaints relative to his left lower extremity, nor was  he

impaired or restricted  in performing his employment duties. On April 28, 2003, claimant had

suffered an incident at work while covering a grave and a tapper was being used. Claimant’s

right foot was struck by the tapper.  When the incident occurred claimant immediately went and

reported it to Eddie Lucas, the manager of Crittenden Memorial Park.  Claimant explained that

the reason he reported the indicent to Mr. Lucas was that he was supposed to have steel toe

boots, however did not have  any.  Claimant’s testimony reflects, with respect to the April   28,

2003, right foot incident:

Okay. And when we was tapping this, I went to Mr.
Lucas, you know, because I was supposed to already
done have my steel toed boots whenever I messed
with this here tapper.  And I went to Mr. Lucas and
I explained to him and he said, well, did  you hurt
yourself and I said, not that I think of.  I don’t think
I hurt myself enough for me to leave the job to go
home and,  you know, I did, when he told me he
said, well, you will get your boots soon. And I went
right on. (T. 42)

Claimant noted that the April 28, 2003, injury to his right foot did not require medical treatment

nor result in any loss time from work. 

The testimony in the record reflects that on April 30, 2003, claimant commuted to work

with Theotis Jones, the field supervisor for respondent-employer, was also known as “Old Folks”

by co-workers.  In additional to the claimant, another employee of respondent, Aaron Murphy,

also commuted to work with Theotis Jones on occasions.  The testimony reflects that in addition

to riding to work with Mr. Jones, claimant and Aaron Murphy would be dropped off at their
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residence for lunch and picked-up by Mr. Jones after lunch and returned to work.

The graves at Crittenden Memorial Park are dug with a backhoe.  Further, the evidence

reflects that when digging graves  a tractor with five trailers is used to retrieve the dirt from the

grave. (T.10, 101). When closing or covering the grave, the number of trailers of dirt pulled by

the tractor vary. Further, the trailers on which the dirt  was located  were equipped with a device

such that a latch could be engaged and trailer flipped and the dirt would slide out of the trailer

into the grave.

On  April  30, 2003, the claimant and other employees of respondent remain at the shop

until the funeral possession left the cemetery. Once the funeral possession left the cemetery the

crew was called out from the shop by Mr. Lucas and directed to bring the trailers and other

supplies and equipment to cover the grave. Courtney Craig drove one tractor which pulled three

trailers of dirt and Theotis Jones drove another tractor which had a flat bed trailer attached which

was loaded with equipment.

The testimony in the record reflects that the grave covered by the claimant on April 30,

2003, wherein he sustained his injury, required two and one-third trailer of dirt to close.

Claimant’s testimony reflects:

When we dumped the first two trailers, it needed
some more dirt out of the third trailer because he
always have to b ring five trailers, you know, into
the grave, you.  When we dumped this third trailer
the grave didn’t take all of t hat dirt so we had to
stop it and latch it. It’s got a latch on that trailer
where it will stop, you know, when you dump it you
have to go slow and you got to stop it and put that
latch on. (T13)

Claimant testified, with respect to retrieving dirt from the third trailer, that shovels are used to
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scoop it out and completely fill the grave. The testimony of the claimant reflects that he and

Aaron Murphy were the individuals who scooped the dirt out of the third trailer to finish filling

the grave. Thereafter, the testimony of the claimant reflects, with respect to the event which

culminated in his April 30, 2003, injury:

After we got what we needed out of the trailer and
set the trailer back up, you know, and  then
Courtney Craig, gots to go around here and gets up
on the tractor. Instead of him looking behind like
everybody is supposed to do, he gets up on the
tractor and I’m on this here side, like this here
where the trailer is at. I’m on this here side - -

I’m  on the side where the trailer is, right beside the
grave during my part of, you know, spreading it and
while the other guy is on this side and one on this
here side, well Courtney Craig gets up on the tractor
and instead of him looking behind he just gets on
the tractor and takes off. 

* * *

When he takes off, this here is the last trailer with
the dirt that was left in it from the grave site because
it didn’t take it all, that last trailer. And when he
took off some kind way he did, you know, I ‘m, you
know, standing here paying attention to what I ‘m
doing at the grave site and I ain’t never knowed that
he done went and got on the tractor and took off
until I - - I didn’t notice it until he done run over my
ankle and I looked - -  

* * *

He ran over my ankle with the trailer, with the
tractor pulling the trailer with the dirt in it. (T,14-
15) 

Claimant’s testimony reflects, regarding his actions immediately following the accident:
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Well, I couldn’t move because I didn’t know
whether, you know, I didn’t know whether it was
broken or whatever it did.  I didn’t want to look
down at it right then but I knowed he had ran over
it. And, I couldn’t  move  and I hollered, tried to
holler at time because he was on the tractor, you
know, stop or something. I also hollered to the guy
that was across in front of Old Folks with his radio.
At that particular time I was standing resting on my
shovel because my foot had almost just went up
under me and if it wasn’t for the shovel I just would
have, you  know, panicked, you know.

* * *

Well, I was just standing there then and they guy
that was across from me was Old Folks. I told him
because he got the radio. I said, this guy just ran
over my foot, you know, and  I thought  maybe he
was going to phone into the office b ut he never did
and I just stood there. I couldn’t finish, you know,
what needed to be done because I was  in pain.  I
couldn’t move. And,  then him and Aaron Murphy,
you know, finished doing, you know like just, you
know, lay the flowers on top of it, you  know. (T.   
16-17)

After the grave site had been finished, Theotis Jones, a/k/a Old Folks, preceded to the

tractor with the flat bed trailer attached and was in route back to the shop. Claimant asserts that

because of his injury he had difficulty walking and that Aaron Murphy was assisting him.

Claimant asserts that they were finally able to get the attention of Mr. Jones such that he slowed

down the tractor with the flat bed trailer attached and they were able to get on it and ride back to

the shop.

Claimant’s testimony reflects that they had previously been informed by Mr. Lucas that

once the grave had been filled the crew could go to lunch. Claimant noted that Mr. Lucas was not
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present at the shop or at the cemetery at the time the accident occurred or when they departed for

lunch.  Claimant’s testimony reflects that he and Aaron Murphy rode with Theotis Jones, and that

as they proceeded from the cemetery for lunch, he was complaining about the pain in his left

ankle and foot attributable to the accident. Claimant estimated that it took between twenty and

twenty-five minutes from the time they left the cemetery and shop of respondent for  him to make

it home. The testimony of the claimant reflects that while he complained of his ankle injury and

pain during the ride home for lunch, Mr. Jones did not respond.

Claimant’s testimony reflects that after arriving home he had difficulty getting out of the

car and that he hopped into the house. At the time he arrived home lunch claimant’s testimony

reflects that his sister, Diane Morris, with whom he resides, was present and asked him what was

wrong with his foot.  Claimant asserts that after relaying to is sister the incident involving the

trailer at work, he telephone the office of respondent to report the injury and to inquire about

medical treatment. Claimant testified that when he called the office of respondent-employer the

newly hired secretary, Jamie Kelly, answered the phone. After relaying the injury to Ms. Kelly,

the testimony of the claimant reflects that he heard her  as she relayed to the other female, Larue,

who in turn directed Ms. Jamie Kelly to tell the claimant to go to the hospital. 

After completing the telephone conversation, claimant directed his sister, Diane Morris,

to telephone the ambulance so that he could be transported to the hospital. The testimony of the

claimant reflects that he was transported to the emergency room of Crittenden Memorial Hospital

by ambulance and received medical treatment relative to his left ankle  and foot injury by

emergency medical personnel.  Claimant’s testimony reflects that  he relayed a history of the

injury to medical personnel of Crittenden Memorial Hospital. Further, the testimony of the
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claimant reflects that he was furnished medication for pain, after which x-rays  were obtained of

his left ankle and left foot. A boot was placed on the claimant’s left lower extremity by the

emergency room physician and claimant was furnished crutches to assist in walking.

Additionally, claimant was provided medication by the emergency room medical personnel and

directions to follow-up with Dr. Sherman or Dr. Webb. 

Claimant’s testimony reflects that he was unable to follow-up with physicians to whom

he had been referred by the emergency room physician because respondent denied the

compensability of the claim. Further, claimant’s testimony reflects that because he did not have

any money or insurance he was unable to obtain medical treatment for the injury. Claimant’s

testimony reflects that by mid-July 2003, he stop using the crutches because they were irritating

and causing pain under his arm.  In either late July or mid August, 2003, the testimony of the

claimant reflects that he removed the boot from his left lower extremity.  Claimant concedes that

the afore actions with respect to the crutches and the boot were of his own volition since he did

not have access to medical treatment.  Claimant testified that while he had inquired about

employment from several farming operations, due to his work history, he has not secured

employment. Further, claimant’s testimony reflects that based upon the residual experience in his

left lower extremities he is not physically capable of returning to farming work.

The testimony of Aaron D. Murphy reflects that he started working for respondent in

early 2003 and last discharge employment duties in June 2003. With respect to the termination of

his employment with respondent, the testimony of Mr. Murphy reflects:

The reason to my understanding, I was terminated I
was on a week’s vacation - - not vacation, I had to
take a trip, I was gone for about a week to Virginia
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and when I came back te told me that - -

* * *

Ed Lucas. He told me that I was terminated but he
said I was terminated myself because I missed a
certain amount of days. (T.62)

The testimony of Mr. Murphy reflects that he was working with the claimant, along with

Courtney Craig and Theotis Jones, on April 30,   2003, when claimant suffered his injury.  Mr.

Murphy testified:

During that day at the time when his injury
happened me and Mr. Morris was working together
covering a grave and his left leg was hanging on the
outside of the grave where the trailer is and we was
dumping dirt, which was the third trailer.  And
when we finished using that trailer we turned it back
over and as we was covering  the gave out flat,
when the trailer began to move on the left side of
his leg and ran over the ankle and his foot which
was off inside the grave. (T. 62-63)

Mr. Murphy testified that claimant hollered out “oh, my leg”, as it was run over by the trailer,

however the operator of the tractor, Mr. Courtney Craig, did not stop. Mr. Murphy further

testified that Mr. Theotis Jones was also present at the time of the accident. Mr. Murphy’s

testimony reflects, with respect to the actions of the claimant after the accident:

He stepped out of the hole of the grave, stepped
over to the side to get ready to go back to the shop.
The gentleman, Old Folks which we call him, he got
back on the tractor which was a flatbed trailer that’s
hooked onto the back of the tractor and we both  - - 
well, as he started pulling off, it was like we had to
play catch up.  We had to play catch up to get on the
back of the trailer and he [claimant] hobbled his
way onto the back of the trailer.

* * *
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Once  we got to the trailer Mr. Morris he got up on
the trailer, we was pulled to the shack, which we
call the shack, it was a workshop and when we got
to the workshop it was lunchtime. We was ready for
everybody to go to lunch. And, the gentleman which
we ride with, Mr. Old Folks,  he was already at his
car. I was ahead of Charles and yes he still had to
hobble to the car. (T. 64-65)

Mr. Murphy’s testimony reflects that once the three of them were all in the car,  the

claimant continued to moan and complain about his ankle.   Mr. Murphy asserts that while Mr.

Jones was aware of the claimant’s injury he did not say any thing or respond to the claimant’s

injury either at the job site or while riding in the car going home for lunch. Mr. Murphy’s

testimony reflects that he was in the car at the time Mr. Jones arrived at the claimant’s residence

and claimant got out of the car to go in the house for lunch. Mr. Murphy testified that the

claimant walked with a serious limp when he got out of the car at the house for lunch. 

On cross examination, Mr. Murphy acknowledged that he had written statement on May

21, 2003, describing his observation of the claimant’s injury of April 30, 2002. In the written

statement Mr. Murphy indicated that the claimant was standing to his right. Mr. Murphy testified:

Well, excuse me, on there somewhat like that but he
wasn’t standing to my right. I understand that’s
what I wrote and what not but Mr. Morris was
standing in front of me when we were filling in the
grave sites, so I understand what you are saying but
he wasn’t  standing to my right when his situation
happened. (T. 70)

Mr. Murphy indicated in the May 21, 2003, written statement that the trailer ran over claimant

foot and that he saw the claimant’s foot sank into soft dirt, that the claimant walked away from

the scene and that the claimant did not report the injury until he had left the job site.  Mr. Murphy

testified to the afore:
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Yes.  And I understand that I said that he told Mr.
Old Folks while we was standing at the shack, that
he told him about his injury. I understand what
you’re saying there.

* * *

When we was at the shack he did, you know, tell
them that my ankle has been ran over.  And when
we left the job site and what not when we was in the
car on the way going home he was making
complaints, you know, my ankle is hurt and
moaning and groaning and things. (T. 70 - 71)

The testimony of Diane Morris, the claimant’s sister, reflects that claimant resided at her

residence during the pertinent time period. Ms. Morris’ testimony reflects that at the time that

claimant left for work on the morning of April 30, 2003, he did not have any injuries, complaints,

or limitations relative to his left leg and ankle, however when he returned home from work

during the noon hour of April 30, 2003, he was limping. Ms. Morris further testified, regarding

her observation of the claimant after he had arrived home for lunch on April    30, 2003:

He was sitting on the couch crying.  He told me to
call the ambulance and get him to the hospital. And
I did. And I had told him, I said, your ankle is broke. 
I called the ambulance and the ambulance took him
to the hospital. (T. 76)

The testimony of the Mr. Courtney Craig, Sr., reflects that he is employed by Roller

Drummond Funeral Home, Crittenden Memorial Park, and was so employed during the April 30, 

2003, time period. Mr. Craig testified that his job entailed digging graves,  setting up funerals

and setting up markers.  Mr. Craig testified that on April 30, 2003 he along with the claimant and

other employees of respondent were closing a grave after the services had been held. Mr. Craig

acknowledged that he drove the tractor which pulled three trailers of dirt to the grave site. Mr.
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Craig asserts that the tires of the trailer are located under the buggy of the trailer and that if the

tire of the trailer went into the grave it would result in the trailer being overturned. Mr. Craig

testified that he was driving the tractor pulling the trailers after the last of the dirt had been taken

out to cover the grave.  

Mr. Craig testified that he saw the claimant and that he does not believe or think that he

ran over the claimant or that any part of the buggy hit the claimant as he was pulling away. Mr.

Craig was questioned regarding the afore:

Q. Were you watching him as you were
pulling those - -

A. Yes, sir, when I pulled up I was
looking back.

Q. And you specifically remember
looking at Mr. Morris on this date?

A. Not particularly at Mr. Morris. I was
watching Mr. Jones.

Q. Okay. But, you’re certain you didn’t
hit Mr. Morris?

A. I’m pretty sure I did not him. (T. 97-
98)

During the course of the hearing the rule was invoked, and the witnesses excused from

the hearing room during the testimony of other witnesses. Mr. Craig initially responded that he

had heard the claimant describe how the accident had occurred.  Later when cross examined Mr.

Craig acknowledged  that he was not present in the hearing room at the time claimant testified,

however had read the claimant’s statement or deposition. The testimony of Mr. Craig reflects that

it was his understanding that the claimant asserted that the right back wheel of the trailer hit the
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claimant’s right foot.  Mr. Craig testified that at the time he pulled off on the tractor with the

trailers the claimant was facing the grave and did not have his back to the trailer. Mr. Craig later

conceded that he could not say for certain whether the claimant’s left foot was run over or not.

Mr. Craig’s testimony reflects that he drove off pulling the three trailers and went to the shop. 

Mr. Craig’s testimony reflects that once both vehicles arrive back at the shop he went to

his own vehicle and saw the claimant and Mr. Murphy leave in a vehicle with Mr. Jones. Mr.

Craig’s testimony reflects that at the time he saw the claimant and Mr. Murphy going to the

vehicle with Mr. Jones at the shop, the claimant did not appear to be limping. Finally, the

testimony of Mr. Craig reflects that at the time he left the grave site Mr. Lucas was sitting in his

truck on the highway. 

Theotis Lee Jones testified that he is the field supervisor at Crittenden Memorial Park,

and  is also known as Old Folks. The testimony of Mr. Jones reflects that on April 30, 2003, he

was working with the claimant and other employees of respondent closing the grave. Mr. Jones

explained that closing the grave entailed putting dirt in the hole and the sod  back over the grass

and gravel.  Mr. Jones’ testimony further reflects that the claimant commuted to work with him

during the time of claimant’s employment, and that on occasions Mr. Murphy also commuted to

work with him.

Mr. Jones’ testimony reflects that the grave covered on April 30, 2003, on which he and

the claimant  worked, required two full trailers loads of dirt and part of a third load.  Mr. Jones

testified that he was spreading the dirt on the grave with the claimant and then he left and the

vault man came got his shovel. When  questioned regarding his location at the time the claimant

asserted he was injured, the Mr. Jones testified:
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I was walking back towards the trailer when I seen
him jump.

* * *

I asked him what was wrong with him and he said,
the tire had hit his ankle. So, I asked him, I said - -
he said not, I’m all right. (T.  109)

Mr. Jones’ testimony reflects that the claimant did not appear to be in pain, was not limping, and

was not crying.  Mr. Jones further testified:

I took the vault man’s equipment up to the little
road. That left him and what you call him, the other
fella –

* * *

Yeah. Out in the cemetery.  So, after they got
through putting the sod and the grass back on the
grave, he walked over to the set-up trailer where I
was. (T. 109-110)

Mr. Jones testified that claimant rode with him from the cemetery when they departed for lunch

and that he dropped the claimant off at claimant’s residence, with plans to pick him up after

lunch and returned to work.  Mr. Jones denies that claimant registered complaints relative to his

ankle during the ride home for lunch or that claimant appeared to be limping when he got out of

the vehicle to go into the house for lunch.

On cross-examination, the Mr. Jones testified  regarding when he saw the claimant jump

and the trailer moved as it was being pulled by the tractor driven by Mr. Craig:

No,  he, he - - the trailer wasn’t  moving. When I
turned around Courtney was  getting up on the
trailer. They had set the trailer back up, then
Courtney took off. That when he jumped. (T. 118)

Mr. Jones was further  questioned regarding the claimant jumping:



15

Q. That’s what I’m saying. After he
took off  pulling the trailer, that’s
when he jumped - -

A. He jumped.

Q. - - and that’s when he told you the
trailer had hit his foot?

A. And I asked him what was wrong
with him.

Q. And that’s when he told you that
trailer had hit his foot.

A. He said the trailer hit my leg. I said -
- I went to get my radio out of my
pocket to call in and he said he was
okay.  So, I left it at that. (T.119)

Mr. Jones acknowledged that when the claimant and Mr. Murphy rode with him to work,

when dropping them off for lunch he arrived at the claimant’s residence first, and dropped him

off and thereafter proceeded to the residence of Mr. Murphy and cropped him off. Mr. Jones

testified  that on April 30, 2003, when he went by the claimant’s residence to pick him up after

lunch, claimant’s sister told him that the claimant had gone to the emergency room. The

testimony of Mr. Jones reflects that claimant’s sister did not tell home why claimant had gone to

the emergency room and he did not inquire. It was when he got back to the job that Mr. Jones

found out that the claimant was at the  emergency room for his leg. Mr. Jones testified that when

he returned from lunch Mr. Lucas asked him whether he had seen the claimant get run-over.

Eddie Lucas, the manager of Crittenden Memorial Park for twenty-one years, testified

that on April 30,   2003, the date that the claimant asserts he was injured, he was sitting in his

truck on the blacktop road across from the grave site. Mr. Lucas testified that he saw the crew on
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which the claimant was working leave for lunch on April 30, 2003.  Additionally, Mr. Lucas

testified that he observed the claimant walking from the shop to get in the car with Mr. Jones and

that he did not notice the claimant limping. 

Mr. Lucas’ testimony reflects, with respect to when he first learned the claimant’s alleged

work-related injury:

When I got back from lunch the secretary had told
me that Mr. Jones - - Mr. Morris had called and said
he had gone to the emergency room, so that’s all I
knew. (T. 82)

The testimony of Mr. Lucas  further reflects that he later received a call from Crittenden

Memorial Hospital  regarding the claimant, and that he denied claim:

When they called me and told me that he wanted to
put it on workmen’s comp I told them I did not
know of any of my employees that was up there for
a workmen’s comp claim. (T. 82-83)

Mr. Lucas testified that he later talked to the other employees on the crew Aaron Murphy,

Theotis Jones, and Courntey Craig. Mr. Lucas testified that after talking with the other

individuals on the crew he concluded that the claimant had not been injured on the job.

Mr. Lucas acknowledged that he had been contacted by the claimant regarding a final

check.  The testimony in the record reflects that Mr. Lucas informed the claimant that there was a

check available for him and that he could come down and pick it up, however claimant needed to

bring in his uniforms. Claimant proceeded to the office of respondent with the uniforms  in an

effort to pick up the check, however when he arrived he was informed by Mr. Lucas that there

was not a check available for him.

Mr. Lucas acknowledged that when the claimant arrived to pick up the check with the
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uniforms claimant had on his left lower extremity a boot and was utilizing crutches. Mr. Lucas

asserts that claimant thought that there was a one week hold-back check to which he was entitled.

Mr. Lucas acknowledged that contacted superior personnel with respondent-employer and was

directed to forward the claimant’s payment records.  Mr. Lucas maintains that after the records

were reviewed  by his supervisor , it was  determined that claimant had not been paid for eight

hour of work that he had performed during his employment, and, as a consequence of the afore, a

check in the amount of $40.00, was tendered to the claimant.  

The medical in the record reflects that on April 30, 2003, claimant was transported to the

emergency room of Crittenden Memorial Hospital by ambulance and relayed a complaint that his

left foot and ankle had been run over by a trailer at work and was too painful to move.

Medication was  provided  to the claimant following a physical examination and the left lower

extremity was x-rayed. The clinical diagnosis or impression of the claimant’s  complaint was a

fracture of left lateral talus. (CX. 1, p3). The final diagnosis, following x-rays, was that of a

fracture left lateral talus. Claimant was provided medication, and an apparatus, (boot) along with

crutches by the attending emergency room physician. Claimant was referred by the attending

emergency room physician to Dr. Sherman or Dr. Webb for further treatment. (CX. 1, p1).

After a thorough consideration of all of the evidence in this record, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April  30, 2003, the relationship of employee-employer existed among the

parties.

3. On April 30, 2003, the claimant earned wages sufficient to entitle him to weekly
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compensation benefits of $146.00.

4. On April 30, 2003, the claimant sustained an injury arising out of and in the

course of his employment.

5. The claimant was temporarily totally disabled for the period beginning May 1,

2003, and continuing through the end of his healing period, a date yet to be determined.

6. The respondent shall pay all reasonable hospital and medical expenses arising out

of the injury of April 30, 2003.

7. The respondents have controverted the payment of this claim in its entirety.

CONCLUSIONS

Claimant was employed by respondent from February 10, 2003 through April 30, 2003.

On April 30, 2003, claimant suffered an injury to his left lower extremity when it was run over

by a tire of a trailer being pulled by a tractor operated by a co-employee. Claimant asserts that as

a result of the April 30, 2003, injury, which was sustained during the course and scope of his

employment with respondent, he required medical treatment and was rendered totally

incapacitated from the date of the injury to a date yet to be determined. Claimant seeks the afore

workers’ compensation benefits was well as controverted attorney fees.

Respondents deny that the claimant suffered an injury to his left lower extremity on April  

  30, 2003, within the course and scope of his employment. Respondents have controverted this

claim and the claimant’s entitlement to workers’ compensation benefits as a result of same, in its

entirety.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a results of an injury having
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been sustained subsequent to the effective date of the afore provision. Claimant asserts that he

sustained a injury as a result of a specific incident. For claimant to establish a compensable injury

as a result of a specific incident which is identifiable by time and place of occurrence, the

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002),  must established; proof by a

preponderance of the evidence of an injury arising out of and in the course of employment; proof

by a preponderance of the evidence that the injury causes internal or external physical harm to the

body which required medical services or resulted in disability; medical evidence supported by

objective medical findings,  as defined in Ark. Code. Ann. §9-11-102(16), establishing the

injury; and proof by a preponderance of the evidence that the injury was caused by a specific

incident  and is identifiable by time and place of occurrence. If the claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the compensability of the

injury alleged, he fails to establish the compensability of the claim and compensation must be

denied.  Mickel v. Engineered Speciality Plastic, 56 Ark. App. 126,938 S.W. 2d 876 (1997).

There is not a dispute regarding claimant’s job duties in the employment of respondent.

Further, there is no evidence in the record to reflects that the claimant experience physical

limitations, restrictions, or impairments relative to his left lower extremity prior to his

employment with respondent, or at any point in time prior to April 30, 2003.  Claimant resided

with his sister on April 30, 2003, who was present at the time he left for work.  On April 30,

2003, claimant rode to work with Theotis Jones, the field supervisor. The evidence in the record

reflects claimant was not experiencing any complaints relative to his left lower extremity when

he departed his residence for work, or when he arrived for work on April 30, 2003. 

After the claimant and Aaron Murphy removed a partial load of dirt from the third trailer,
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the trailer returned to the upright position. Claimant, who had his back to the trailer, and Aaron

Murphy who was across from the claimant, commenced spreading the dirt over the grave.  The

operator of the tractor, Courtney Craig, pulled off with the trailers and the claimant’s left lower

extremity was run over by the right rear tire of the trailer. The senior supervising personnel in the

crew at the time of the incident, Theotis Jones, was walking towards the claimant and Mr.

Murphy,  who were, covering the grave at the time Mr. Craig pulled off on the tractor with the

trailers. Mr. Craig  was looking at Mr. Jones at the time he pulled off and not at the claimant. The

credible testimony of Mr. Jones  reflects that as the tractor and trailers pulled off he saw the

claimant jump back.  Mr. Jones inquired of the claimant his complaint and claimant relayed that

the trailer tire had run over his ankle and leg.

The claimant rode home to lunch in a vehicle driven by Mr. Jones and in which Mr.

Murphy was a passenger.  The credible testimony in the record reflects that the claimant

complained regarding his left lower extremity complaint during the ride home. At the time

claimant exited the vehicle at his residence, he was observed limping by Mr. Murphy, who was 

present in the vehicle, and Diane Morris his sister, who was present at the residence.  Upon

entering the residence claimant relayed the nature of his complaint to his sister and thereafter

telephone the office of respondent.

Claimant telephoned the office of respondent talked with office personnel, Jamie Kelly,

and a senior female employee of respondent, Laura.  Claimant relayed the injury and his need for

medical treatment to the office personnel, and was directed to obtain medical treatment at the

hospital by same.  The claimant’s sister, Diane Morris contacted necessary personnel and

claimant was transported to the emergency room of Crittenden Memorial Hospital by ambulance.
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Once he arrived at the emergency room of Crittenden Memorial Hospital, claimant relayed a

history of the April 30, 2003, left ankle and foot injury at work. Diagnostic studies obtained by

medical personnel disclose the present of a fracture in the claimant’s left foot. 

While Mr. Eddie E. Lucas, the manager of Crittenden Memorial Park, asserts that he

conducted an interview of the crew of which claimant was a member on the morning of April 30,

2003, to determine if there had been an injury sustained by the claimant, the creditably of the

afore is suspect. Specifically, the evidence clearly reflects that the supervisory personnel of

respondent on the scene of the job site at the time of the April 30, 2003, injury, Theotis Jones,

witnessed the claimant jump back as the tractor with trailers attached  pulled off from the grave

and was informed by the claimant  that the tire had run over his foot. When Mr. Jones returned to

claimant’s residence to pick him up at the conclusion of the lunch period, he was informed that

the claimant  was not present but had gone to the emergency room. Upon returning to the office,

Mr. Jones learned that the claimant was receiving treatment to  his left leg.  Mr. Lucas was made

aware of the afore information by Mr. Jones.  Further, Mr. Lucas was informed by the secretaries

in the office when he returned from lunch that claimant had called  and reported that he had been

injured at work when the tire ran over his left ankle and foot.  Identity of the office personnel of

respondent who communicated with the claimant during the telephone conversation on April 30,

2003, it not disputed. Respondents do not offer the testimony of the secretaries to challenge or

dispute claimant account. Mr. Lucas was subsequently contacted by medical personnel of

Crittenden Memorial Hospital and,  nevertheless, denied that an employee of his had sustained an

injury to his leg although  he was equipped with information relayed to his by the clerical

personnel in his office and the supervisory personnel on the crew on which claimant worked.
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Finally, Aaron Murphy tendered a written statement on May 21, 2003, outlining his observation

of the claimant’s accidental injury of April 30, 2003. Mr. Murphy continued in the employment

of respondent until June 2003. 

The medical in the record clearly reflects an injury to the claimant’s left foot and lower      

extrimity for which he received treatment on April 30, 2003. Further, in addition to the history

relayed by the claimant regarding  the work-related injury at the time he obtained medical

treatment, the medical records reflect objective finding of injury consistent with the mechanics of

the accident as relayed by the claimant.  Claimant has sustained his burden of proof by a

preponderance of the evidence that he suffered an injury arising out of and in the course of his

employment with respondent on April 30, 2003, and that the injury caused internal physical harm

to his left lower extremity requiring medical services and resulting in disability. Additionally, the 

medica l evidence in the record is supported by objective medical finding establishing the injury

to the claimant’s left foot. Finally, claimant has sustained his burden of proof by a preponderance

of the evidence that the injury of April 30, 2003, was caused by a specific incident identifiable by

time and place of occurrence.  Respondents have controverted this claim in its entirety.

MEDICAL BENEFITS

An employer must promptly provide  for an injury employee such medical treatment that

may be reasonable necessary in connection with the injury received by employee. Ark. Code

Ann.§11-9-508(a). What constitute reasonable necessary medical treatment is a question of fact. 

In the instant claim, the evidence preponderates that on April 30, 2003, claimant’s left

lower extremity, ankle and foot, suffered injuries when the   rear tire of a trailer ran over same, as

claimant was discharging employment duties of respondent.  Further, claimant notified
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respondent-employer upon arriving home of his injury and was directed to obtain medical

treatment at Crittenden Memorial Hospital emergency room. 

The claimant did not have access to transportation to obtain treatment for the April 30,

2003, compensable injury.  As a consequence of the afore, claimant was transported to the

emergency room by ambulance. The claimant was evaluated at the emergency room on April 30,

2003, for complaints relative to his left lower extremity. Medical treatment rendered to the

claimant at the emergency room included medication, diagnostic studies, and apparatus, (a boot

and crutches). Further, claimant was referred by the attending emergency room physician to Dr.

Sherman or Dr.  Webb for follow-up treatment relative to his left lower extremity injury.

Personnel of Crittenden Memorial Hospital contacted respondent-employer relative to the

claimant’s injury and were informed by the manager for respondent-employer that the injury was

not work-related.  Although office personnel of respondent-employer directed the claimant to

obtain emergency medical treatment from Crittenden Memorial Hospital on April 30, 2003,

respondent refused to pay the medical bill for treatment rendered to the claimant by the provider

on said date. Additionally, respondent refused to authorize medical treatment for the claimant

relative to the April 30, 2003, compensable injury by the physician to whom claimant had been

referred to by emergency room medical provider. The evidence preponderates that medical

treatment rendered to the claimant on April 30, 2003, relative to his left lower extremity injury,

was reasonable, necessary, and causally related to the compensable injury. Respondents are liable

for the cost of the incurred unpaid medical bill relative to the claimant’s April 30, 2003,

compensable injury as well as for future medical treatment relative to the claimant’s April 30,

2003, compensable injury. Respondents have controverted claimant’s entitlement to medical
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treatment.

TEMPORARY TOTAL DISABILITY BENEFITS

The credible evidence in the record reflects that claimant was unable to return to the

employment of respondent following his April 30, 2003, injury once arriving home for lunch.

Additionally, after receiving medical treatment at the emergency room of Crittenden Memorial

Hospital on  April 30, 2003, relative to the left lower extremity injury, claimant was provided

medication, crutches,  and the placement of a boot on the left lower extremity. Further, claimant

was directed to remain off work by medical personnel of the emergency room. Claimant has not

received medical treatment relative to his compensable injury since the emergency room visit of

April 30, 2003, due to respondents controversion of his entitlement to said benefits and his lack

of money or insurance to pay for medical treatment on  his own.

The injury suffered by the claimant within the course and scope of his employment with

respondent April 30, 2003, is to his left lower extremity, and characterized as a scheduled injury

under the Arkansas Workers’ Compensation statutes. Claimant has remained  within his healing

period since the April 30, 2003, compensable injury and has not returned to work. An employee

who has suffered a scheduled injury is entitled to temporary total disability benefits during his

healing period  or until he returned to work. Wheeler Construction Co. v. Armstrong. 73 Ark.

App. 146,41 S.W.3d 822 (2001). The claimant has sustained his burden or proof by a

preponderance of the credible evidence  that he is entitled to the payment of temporary total

disability benefits relative to his April 30, 2003, compensable injury commencing May 1, 2003,

and continuing through his healing period, a date yet to be determined, or until such time as he

return to work. Respondents have controverted claimant’s entitlement to workers’ compensation
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benefits relative to the April 30, 2003, compensable injury in its entirety.

AWARD

Respondents are hereby ordered and directed to pay to the claimant temporary total

disability benefits at a weekly compensation benefit rate of $146.00, for the period covering May

1. 2003 and continuing through the end of his healing period, a date yet to be determine, as a

result of the claimant's compensable injury of April 30, 2003, to his left lower extremity. Said

sums accrued shall be paid in lump without discount. 

Respondents are further ordered and directed to pay all reasonable related medical,

hospital, nursing, and other apparatus expenses, to include medical related travel, growing out of

the claimant's compensable injury of April 30, 2003 .

Maximum attorney fees are herein awarded to the claimant's attorney the Honorable Joe

M. Roger, on the controverted portion of this Award. Since the injury occurred after July 1, 2001,

the claimant’s attorney fee is governed by  Ark. Code Ann. §11-9-715, as amended by Act 128 of

2001.

This Award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

                        ________________________________
                        Andrew L. Blood
                        Administrative Law Judge


