
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F104731 

GUY E. MOORE,
EMPLOYEE CLAIMANT

HARVEY MANUFACTURING,
EMPLOYER RESPONDENT

GIBRALTAR NATIONAL INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED SEPTEMBER 15, 2004
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The claimant was represented by HONORABLE STEVEN R. McNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE MELISSA ROSS-
CRINER, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on August

3, 2004 in Little Rock, Arkansas.  A prehearing order was

entered in this case on June 11, 2004.  A copy of this

prehearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this prehearing order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties either in the prehearing order or during the hearing

and are hereby accepted:

1. The parties stipulate to the employer/employee



2MOORE - F104731

relationship on 4/20/01, when claimant sustained a

compensable injury to his left arm.

2. The parties stipulate that the claimant’s average

weekly wage of $352.00 entitles him to TTD benefits in the

amount of $232.00 per week and PPD benefits in the amount of

$174.00 per week in the event those benefits are found to be

appropriate. 

3. The claimant’s alleged work related neck injury

has been controverted in its entirety.

4. The respondents paid the claimant TTD through

9/12/01.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited in the

prehearing order and during the hearing to the following:

1. Compensability of alleged cervical injury.

2. Whether claimant is entitled benefits under the

workers’ compensation laws [at the hearing the period of TTD

at issue was from 9/13/01 until 8/15/03; with regard to

appropriate medical treatment, the parties limited that

issue to a finding as to whether or not medical treatment

was reasonably necessary for the alleged cervical injury].

The record consists of the August 3, 2004 hearing

transcript and the exhibits contained therein, as well as a
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letter directed from Attorney Jerry James to ALJ Mark

Churchwell dated August 3, 2004 which I have “blue-backed”

to make a part of the hearing record.  

DISCUSSION

1.  Compensability

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, I find that a preponderance of the

evidence in the record indicates that the claimant’s neck

problems which Dr. Williams treated by surgery on July 18,

2003 were causally related to the incident that occurred at

work at April 20, 2001.  In this regard, both the claimant’s
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testimony and his medical records describe a somewhat bazar

twisting incident at work on April 20, 2001 when the

claimant experienced the force of a powerful impact wrench. 

The claimant initially reported problems in his left arm,

but the medical reports indicate that the symptoms within

weeks moved up into the claimant’s neck.  By May 25, 2001,

Dr. Terry Green, an Orthopedic Specialist had ordered an MRI

which indicated C5-6 thecal sac indentation with

displacement.  

The claimant thereafter remained off-work during the

two year period that the respondents denied him the C5-6

surgery that Dr. Green recommended.  During the two year

period, his neck symptoms persisted to at least some degree. 

His upper extremity symptoms evolved.  When Dr. Williams

finally performed neck surgery on July 18, 2003, Dr.

Williams reported finding an abnormality at C5-6 “that was

moved across the interspace into both nerve root foramina.” 

After surgery, the claimant’s persistent neck problems

resolved.  His upper extremity symptoms also resolved.  He

returned to work approximately one month after surgery,

having remained off work some two years.

Therefore, the claimant has established to my

satisfaction by a preponderance of the evidence that his
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neck injury occurred at work on April 20, 2001, because of:  

(1) the close temporal relationship between the incident on

April 20, 2001 and his onset of neck and upper extremity

symptoms; (2) the absence of these symptoms before April 20,

2001; (3) the persistence of some degree of neck symptoms

and the general persistence of either left and/or right

upper extremity symptoms after April 20, 2001; (4) the

resolution of these symptoms with surgery on July 18, 2003;

(5) the similarity that I perceive between the report of

indentation/displacement by MRI on May 21, 2001, and Dr.

Williams’ subsequent surgical observation as to the exact

nature of the abnormality observed at C5-6; and (6) the fact

that Dr. Williams ultimately observed abnormality into both

nerve root foramina (which in my mind helps explain the

claimant’s symptoms alternating between the left and upper

extremity).

In reaching my conclusions, I am cognizant that the

respondents’ chosen physicians (Dr. Peeples, Dr. Pearce, and

& Dr. Saer) were of the opinion in 2001 that the claimant’s

work injury was not a surgical disc abnormality, and I am

cognizant of the August 2001 video offered by the

respondents.  With all due respect, however, I note that

these physicians did not in 2001 have the benefit of Dr.



6MOORE - F104731

Williams’ 2003 surgical observations, nor did these

physicians have the benefit of the knowledge that neck

surgery in 2003 would resolve the persistent neck problems

which the claimant experienced before, during, and after his

evaluation by the respondents’ chosen physicians.  Likewise,

I note that Dr. Green, who did correctly diagnose the nature

of the claimant’s neck injury, had already ordered an MRI

and recommended surgery before the claimant was put under

video surveillance on August 3, 2001.  Consequently, under

the circumstances presented, I have considered but accorded

little weight to the video or the conclusions of Dr.

Peeples, Dr. Pearce, or Dr. Saer on the nature or cause of

the claimant’s neck problem at issue.

I also note that the claimant’s work related cervical

disk injury at the C5-6 level of the spine is established by

medical evidence supported by objective findings, including

both the May, 2001 MRI results and Dr. Williams’ surgical

observations.  Likewise, there appears to be no dispute that

the wrench incident was a “specific incident” or that  

injuries sustained as a result of the wrench incident arose

out of and in the course of employment.  Consequently, the

claimant has established all of the elements necessary to

establish that he sustained a compensable neck injury.
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2.  Benefits 

The employer must promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. § 11-9-508(a).  The claimant must

prove by a preponderance of the evidence that he is entitled

to medical treatment.  Dalton v. Allen Eng'g Co., 66 Ark.

App. 201, 989 S.W.3d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact

for the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984).

Temporary total disability for unscheduled injuries is

that period within the healing period in which the claimant

suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

Since I find that the claimant sustained a compensable

neck injury, I find that the claimant is also entitled by

law to reasonably necessary medical treatment, but make no
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further finding on that issue except as necessitated below. 

[See T. 44-45 limiting my findings on this issue at this

time].

With regard to temporary disability, I find that the

claimant’s neck injury did not become as far restored as the

permanent nature of his injury would permit until the

claimant had the benefit of Dr. Williams’ 2003 surgery and a

post-surgical healing period.  Therefore, I find that the

claimant remained within the healing period for his cervical

disk injury until at least August 15, 2003, some one month

after fusion surgery, when he returned to work for a new

employer.

To the extent that the claimant asserts that he was

incapacitated from working from April 20, 2001 until August

15, 2003, however, I find that the claimant’s activities on

August 3-4, 2001, as captured on videotape and/or as

observed by investigator Danny Wortham indicate otherwise. 

While I do not doubt that the claimant continued to

experience some degree of persistent neck symptoms during

all relevant periods in 2001-2003, the claimant’s heavy

lifting activities on August 3, 2001 and his participation

at a party wearing a Hawaiian shirt and grass skirt, in

conjunction with Dr. Cathey’s instructions on September 12,
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2001, persuade me that the claimant’s symptoms had abated

sufficiently so as to permit him to return to regular duty

work at the point the respondents terminated his disability

benefits on September 12, 2001.

The claimant did become incapacitated from working

again when he was admitted for fusion surgery on July 18,

2003, and I find that he remained incapacitated from work

for his post-surgical healing period from July 18, 2003

until he actually returned to work on August 16, 2003.

Because I find that the claimant has only established

that he was incapacitated from earning between July 18, 2003

and August 15, 2003, I find that he has proven by a

preponderance of the evidence his entitlement to temporary

total disability compensation for the period from July 18,

2003 through August 15, 2003, but has failed to prove by a

preponderance of the evidence that he is entitled to either

temporary partial disability compensation or temporary total

disability compensation for the period between September 13,

2001 through July 17, 2003.

3.  Attorney’s fees

The Full Commission has determined that the section of

Act 1281 of 2001 amending the attorney’s fee schedule in

Ark. Code Ann. § 11-9-715 does not apply retroactively. 
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Gail Sales v. Area Agency on Aging, Full Workers’

Compensation Commission, Opinion filed September 24, 2001

(F007770).  Since the claimant’s neck injury at issue

occurred prior to July 1, 2001, Mr. McNeely’s attorney’s fee

is governed by the provisions of Ark. Code Ann. § 11-9-715

as it existed prior to the amendments of Act 1281 of 2001. 

Compare Ark. Code Ann. § 11-9-715(Repl. 1996) with Ark. Code

Ann. § 11-9-715(Repl. 2002).  After considering the

pertinent factors, I find that Mr. McNeely is entitled to

the maximum statutory attorney’s fee allowed by the

applicable law. 

Based on the letter that I received from Attorney Jerry

James which I have made a part of the record, I also find

that Mr. James is asserting no lien for any work that he

performed in this case.        

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The parties stipulate to the employer/employee

relationship on 4/20/01, when claimant sustained a

compensable injury to his left arm.

2. The parties stipulate that the claimant’s average

weekly wage of $352.00 entitles him to TTD benefits in the

amount of $232.00 per week and PPD benefits in the amount of
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$174.00 per week in the event those benefits are found to be

appropriate. 

3. The claimant’s alleged work related neck injury

has been controverted in its entirety.

4. The respondents paid the claimant TTD through

9/12/01.

5. The claimant has proved by a preponderance of the

credible evidence that he sustained a compensable cervical

injury on April 20, 2001.

6. The claimant is entitled to reasonably necessary

medical treatment for that cervical injury.

7. The claimant proved by a preponderance of the

credible evidence that he is entitled to additional

temporary total disability compensation from July 18, 2003

through August 15, 2003.  The claimant failed to prove by a

preponderance of the credible evidence that he is entitled

to any temporary disability compensation for the period

between September 13, 2001 and July 17, 2003.

8. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee allowed by applicable law on the

benefits awarded herein.
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9. Attorney Jerry James has not filed a lien for

attorney’s fees for any work that he performed in this case.

 

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  

The claimant’s attorney is entitled to the maximum

statutory attorney’s fee on benefits awarded herein, one-

half of which is to be paid by the claimant and one-half to

be paid by the respondents in accordance with Ark. Code Ann.

§ 11-9-715(Repl. 1996); and Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


