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STATEMENT OF THE CASE

A hearing was scheduled in the above-styled claim for

August 24, 2004 in Searcy, Arkansas to determine two issues:

(1) whether Bituminous is liable for any medical treatment

that SMC, Inc. (hereafter SMC) may have paid on Mr. Miller’s

behalf and (2) whether the joint petition received by the

Commission is in the claimant’s best interest.  Notice of

the hearing was provided to SMC by a letter dated July 15,

2004.  Mr. Miller appeared at the hearing pro se.  Boroco,

Inc. and Bituminous appeared through their attorney, Brett

Watson.  SMI did not enter an appearance at the hearing.  

Subsequent to the hearing, Mr. Miller and Mr. Watson

agreed for me to hold in reserve any decision on whether the
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joint petition is in Mr. Miller’s best interest pending a

final order on the issue of the respondents’ liability to

SMC, if any, for medical treatment that SMC may have paid on

Mr. Miller’s behalf.  Accord Schacht v. Northstar

Engineering, Full Workers’ Compensation Commission, Order

filed February 6, 2003 (F102714)[Directing an ALJ to

determine the amount of any potential subrogation claims

pursuant to Ark. Code Ann. § 11-9-411 and then hear a joint

petition for final settlement].

Furthermore, Mr. Watson advised me during the course of

the hearing that the respondents are not in a position at

this time to argue whether or not SMC has paid anything

related to the work injury, for purposes of my determining

the amount of any potential subrogation claims of SMC

pursuant to Ark. Code Ann. § 11-9-411.  [T. 23]  The

respondents asserted at the hearing instead that:  (1) SMC

has no subrogation rights in this case for payment of past

medical expenses because the proposed joint petition will

only compensate the claimant for past disability and future

medical expenses (not past medical); and (2) even if SMC had

any subrogation rights, SMC waived those rights by failing

to appear at the hearing.  For their part, the Millers made

clear that they are not interested in a joint petition
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settlement if either Medicare or SMC can come back and sue

the Millers after the joint petition settlement for bills

that either Medicare or SMC have already paid.

The record consists of the August 24, 2004 hearing

transcript and the exhibits contained therein.  We have also

incorporated into the record by reference the ICD-9CM Manual

published by St. Anthony Press, 6th Ed. and the CPT Codes

For 2003 published by the American Medical Association.  I

have also “blue-backed” for identification purposes and made

part of the record (1) Mr. Watson’s September 22, 2004

letter to Mr. Miller with the documentation that Mr. Watson

received from Medicare MSP Operations (2) Mr. Watson’s post-

hearing brief and cover letter and (3) Mr. Miller’s

memorandum to me dated October 28, 2004.  

DISCUSSION

1. Background

Mr. Miller sustained an admittedly compensable injury

on January 21, 2003.  Mr. Miller was 69 years old at that

time.  Dr. Patrick Chan ultimately performed kyphoplasty to

compression fractures at the L1 and L4 levels of the spine

in March of 2003.  At the hearing held on August 24, 2004,

Mr. Miller appears to have made a remarkable recovery from
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the severe intractable low back indicated in the medical

records prior to surgery.

Mr. Miller’s prior medical conditions include chronic

obstructive pulmonary disease, hip replacement in January of

2001, kidney surgery in October of 2002, and what Dr. Price

described on January 30, 2003 as “horrible lumbar disk

disease.”  Mr. Miller has osteoporosis secondary to steroid

use, and Dr. Curtis Williams read a March 2003 x-ray as also

indicating old compression fractures at the T12, T5, T4 and

T3 levels of the spine.

On February 10, 2004, Paula Heathscott at SMC provided

Brett Watson with an itemized statement indicating that SMC

for the period between January 1, 2003 and May 31, 2003 paid

a total of $43,936.84 on claims for Joe Miller.  Mr.

Miller’s wife testified that she is still employed, that SMC

is her insurance, that SMC is Mr. Miller’s primary insurer

(paying 70%) and that Medicare is a secondary insurer

(paying 30%).

Mr. Watson prepared a payment summary for Bituminous

which indicates that Bituminous paid $12,454.59 toward Mr.

Miller’s medical treatment during the period between January

1, 2003 and May 31, 2003.
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In addition to the expenses already paid by Bituminous,

the joint petition proposes that Mr. Miller receive an

additional $5000, of which $2700 is allocated to past

temporary total disability compensation and $2300 is

allocated to future medical expenses.  The parties have not

submitted a release from SMC, and Mr. Watson asserts that

the parties need not do so for reasons discussed below.  

2.  Does SMC have a potential subrogation claim, within the
meaning of Ark. Code Ann. § 11-9-411(c)(2)(A), if SMC
previously paid for medical services on the claimant’s
behalf but the parties to a joint petition allocate the
joint petition proceeds solely to past unpaid
disability benefits and future medical benefits with no
allocation for past medical benefits in the joint
petition?

Arkansas Code Ann. § 11-9-411 states:

(a) Any benefits payable to an injured worker
under this chapter shall be reduced in an amount
equal to, dollar-for-dollar, the amount of
benefits the injured worker has previously
received for the same medical services or period
of disability, whether those benefits were paid
under a group health care service plan of whatever
form or nature, a group disability polity, a group
loss of income policy, a group accident, health,
or accident and health policy, a self-insured
employer health or welfare benefit plan, or a
group hospital or medical service contract.
(b) The claimant shall be required to disclose in
a manner to be determined by the commission the
identity, address, or phone number of any person
or entity which has paid benefits described in
this section in connection with any claim under
this chapter.
(c)(1) Prior to any final award or approval of a
joint petition, the claimant shall be required to
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furnish the respondent with releases of all
subrogation claims for the benefits described in
this section.
(2)(A) In the event the claimant is unable to
produce releases required by this section, then
the commission shall determine the amount of such
potential subrogation claims and shall direct the
carrier or self-insured employer to hold in
reserve only said sums for a period of five (5)
years.
(B) If, after the expiration of five (5) years, no
release or final court order is presented
otherwise directing the payment of said sums, then
the carrier or self-insured employer shall tender
said sums to the Death and Permanent Total
Disability Trust Fund.  

The respondents’ post-hearing brief seems to argue that

the provisions of Ark. Code Ann. § 11-9-411(c) do not apply

under circumstances where the parties allocate medical

expense payments in the joint petition solely to future

medical payments.

The Commission has previously described the operation

and perceived purposes of Section 411 as follows when

considering the dollar-for-dollar offset provided for prior

payments of medical expenses by a group carrier:

As we understand operation of the statute . . . a
workers’ compensation carrier will hold in reserve
and ultimately reimburse a group carrier for those
medical benefits paid for by the group carrier. 
The workers’ compensation carrier will also take a
dollar-for-dollar offset (i.e., not pay the
claimant or the medical provider) for benefits
described in Section 411(a), and the group carrier
will provide a release of any potential
subrogation claims once it has been reimbursed by
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the workers’ compensation carrier for those
medical benefits already paid for by the group
carrier.  Consequently, we see no merit in the
claimant’s argument on appeal that the
requirements of Ark. Code Ann. § 11-9-411(c)(1)
render impossible the dollar-for-dollar offset
provided to the workers’ compensation carrier
under Ark. Code Ann. § 11-9-411(a).

. . . 

[W]e understand the provisions of Section 411 to
protect third-party payors of medical benefits,
and to provide a means for those third-party
payors to recover their payments from the workers’
compensation carrier who is ultimately liable for
payment of those medical benefits under the
statutory provisions cited by the claimant’s
brief.  We find that Ark. Code Ann. § 11-9-411 is
rationally related to a legitimate governmental
interest in providing a means for third-party
payors of medical benefits to recover their
payments from the workers’ compensation carrier
who is obligated under the workers’ compensation
law to pay for those medical benefits, as well as
a legitimate governmental interest in controlling
insurance costs by eliminating the double recovery
of medical costs that the claimant apparently
seeks in the present case.  We point out that, by
explicitly providing a means for reimbursement to
group carriers from workers’ compensation carriers
for injuries ultimately determined to be work
related, Section 411 also appears to, at least in
part, remove a disincentive group carriers might
otherwise have had under prior law to avoid making
any medical payments until after an injury has
been adjudicated either work related or nonwork
related.

Dooley v. Automated Conveyor Systems, Inc., 84 Ark. App.

412, 143 S.W.3d 585 (2004) [quoting Dooley v. Automated
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Conveyor Systems, Inc., Full Workers’ Compensation

Commission, Opinion Delivered January 8, 2003 (F100282)].

Against this background, I am unable to conclude, as

the respondents have, that a group insurance payor’s

potential subrogation claim is somehow limited to the amount

of proceeds, if any, that the parties to a joint petition

designate for reimbursement for past medical expenses. 

Instead, as I interpret Section 411(a), the respondents are

required by law to withhold from payment to the claimant in

the joint petition, dollar-for-dollar, the amount that the

group carrier paid for medical services related to the

injury.  Therefore, if between the group carrier and the

workers’ compensation carrier, all past medical expenses are

paid, and the claimant has no unpaid medical expenses or out

of pocket expenses, then the amount allocated to past

medical expenses in a joint petition should in fact be zero

dollars. 

Moreover, in construing the meaning of the term

“potential subrogation claims” as used in Section 411(c), I

note that the courts have explained:

[T]he basic rule of statutory construction to
which all other interpretive guides must yield is
to give effect to the intent of the legislature. 
Arkansas Code Annotated section 11-9-
704(c)(3)(Repl. 1996) states that we are to
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construe the workers’ compensation statutes
strictly.  Strict construction requires that
nothing be taken as intended that is not clearly
expressed.  The doctrine of strict construction is
to use the plain meaning of the language employed. 
Where the language of a statute is unambiguous, we
determine legislative intent from the ordinary
meaning of the language used.  In considering the
meaning of a statute, we construe it just as it
reads, giving the words their ordinary and usually
accepted meaning in common language.  The statute
should be construed so that no word is left void,
superfluous, or insignificant; and meaning and
effect must be given to every word in the statute
if possible. [Internal citations omitted].

Dooley v. Automated Conveyor Systems, Inc., 84 Ark. App.

412, 143 S.W.3d 585 (2004).

Webster’s Encyclopedic Unabridged Dictionary of the

English Language (1989), defines “potential” in relevant

part as “possible, as opposed to actual” and “capable of

being or becoming.”  Considering the General Assembly’s use

of the term “potential subrogation claims” in Section

411(c)(2)(A) in light of (1) the General Assembly’s

provision for a dollar-for-dollar offset in Section 411(a);

(2) the General Assembly’s use in Section 411(c)(1) of the

term “all subrogation claims for the benefits described in

this section”; and (3) the general purposes of Section 411

as discussed above, I understand that the General Assembly’s

use of the term “potential subrogation claims” in Section

411(c)(2)(A) to mean a claim in the amount equal to the
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dollar-for-dollar offset by which the respondents are

required to reduce benefits under Section 411(a), which of

course is also equal to the amount previously paid by the

group carrier for medical services for which the employer

should otherwise be liable to the injured worker under the

Arkansas Workers’ Compensation Law.  Consequently, I do not

agree with the respondents’ conclusion that SMC’s potential

subrogation claim is zero dollars simply because the parties

to the joint petition allocated zero dollars to past medical

expenses.

3. Did SMC waive any potential subrogation claim by SMC’s
lack of representation or appearance at the hearing
held on August 24, 2004?  

For my part, I certainly foresee circumstances under

which the Commission might find that a group carrier has

waived any right to a potential subrogation claim, for

example where the parties to a joint petition attempt to

contact the group carrier and the carrier refuses to

communicate with the parties regarding a proposed release

and refuses to provide the parties or the Commission

information necessary to determine the group carrier’s

potential subrogation claim.

In the present case, however, the parties to the joint

petition presented no evidence that either party even
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attempted to negotiate or obtain a release from SMC. 

Although SMC did not send a representative to the August 24,

2004 hearing, I also note that the Commission has previously

observed that Section 411 is intended, at least in part, to

protect the interests of a third party payor who is not

normally a party to the hearing.  Tadlock v. St. Joseph’s

Regional Health Center, Full Workers’ Compensation

Commission, Opinion filed December 9, 1999 (E802168).

Furthermore, the record includes a copy of e-mail

correspondence which Paula Heathscott, Vice-President and

Claims Manager of SMC provided to Brett Watson on February

10, 2004, which includes a detailed payment listing for Mr.

Miller including diagnostic codes, provider information, CPT

codes, dates of service, charge amounts, payment amounts and

dates of payment. 

The respondents have failed to cite me any published

authority, nor am I aware of any authority, indicating that

a group carrier’s non-appearance at a hearing amounts to a

waiver, particularly where, as here, the group carrier has

already provided the information within the group carrier’s

control relevant to the Commission’s determining the

carrier’s potential subrogation claim.  See generally Gray

v. Manuel, Full Workers’ Compensation Commission, Opinion
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filed June 19, 2002 (E614047) [A party’s absence from a

hearing held not to be a waiver of issues the party raised

for the hearing].  

I note that the respondents attached to their brief an

order in which an Administrative Law Judge has previously

found that Arkansas Rehabilitation Services would be denied

any claim or lien on its behalf under circumstances where

Arkansas Rehabilitation Services had been notified of a

hearing and failed to appear.  However, I point out that

Arkansas Rehabilitation Services is not one of the entities

described in Section 411, and the joint petition order

attached to the respondents’ brief does not state whether or

not Arkansas Rehabilitation Services provided the parties

prior to the hearing any documentation to establish any

claim or lien.

Because SMC provided the respondents in the present

case a detailed payment history upon the respondents’

request, and in light of the Commission’s prior recognition

that Section 411 is intended, in part to protect the

interests of a group carrier payor who is not normally a

party to a workers’ compensation hearing, I find that SMC

did not waive its potential subrogation claim by not sending

a representative to the August 24, 2004 hearing.
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4. How, if at all, does Ark. Code Ann. § 11-9-411 protect
the Millers from SMC recovering from the Millers the
money SMC paid for Mr. Miller’s medical treatment
related to Mr. Miller’s work related injury?

I have the following observations regarding Mrs.

Miller’s concerns that the joint petition not proceed if the

Millers may be personally liable to reimburse SMC for

benefits SMC may have paid that were actually related to Mr.

Miller’s work-related injury.  First, I see no provision in

Section 411 which in any way appears to limit SMC’s right to

seek a recovery against the Millers for whatever

reimbursement that SMC may be entitled to under the

insurance contract between the Millers and SMC.  Therefore, 

even if the respondents are correct either that (1) SMC has

no potential subrogation claim under the joint petition at

issue or that (2) SMC waived its potential subrogation claim

by not appearing at the hearing, SMC’s alleged lack of a

potential subrogation claim under Section 411 would appear

to me to have no bearing on the Millers’ potential personal

liability to SMC (which they seek to avoid) pursuant to the

insurance contract between SMC and the Millers.  

In the alternative, if as I interpret the Commission is

constrained to determine the amount of the group carrier’s

potential subrogation claim and direct the workers’
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compensation carrier to hold that amount in reserve, I note

that Section 411(c)(2)(A) only provides the Commission

authority to require the carrier to hold the amount of the

potential subrogation claim in reserve, and Section 411 does

not specifically provide the Commission authority to direct

the workers’ compensation carrier to actually pay the

reserved sum to the group carrier.  Therefore, even if the

Commission were to direct Boroco to hold in reserve the

amount of SMC’s potential subrogation claim, SMC would

appear to me to still have the discretion to either pursue a

court order directing Boroco to pay the reserved sum or to

pursue any contract remedy that SMC may have against the

Millers for reimbursement based on the terms of the

insurance contract the Millers have with SMC.

Therefore, it appears to me that under either the

respondents’ interpretation of Section 411, or under my

interpretation of Section 411, the Millers can never avoid

potential personal liability to SMC for reimbursement under

their insurance contract unless and until either Boroco or

the Millers negotiate a release from SMC. 
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5. Did Medicare waive its right to reimbursement for lack
of a lien filed with the Commission?

The respondents’ attorney raised this issue during the

course of the hearing held on August 24, 2004.  In my legal

research, I found no provision of state or federal law

indicating that Medicare is constrained to file a lien in

workers’ compensation proceedings in order for Medicare to

seek reimbursement of conditional medical payments from

either party to a joint petition settlement.  In fact, I

found no authority for the Workers’ Compensation Commission

to intervene in any way in any dispute between Medicare and

the parties to a joint petition settlement regarding

reimbursement of conditional Medicare payments.  I find that

I lack authority and jurisdiction to respond to the issue

raised by the respondents, but I note, as did the

respondents in their post-hearing brief, that the applicable

provisions of the Code of Federal Regulations would seem to

indicate that Medicare may seek reimbursement from either

party for repayment of conditional medical benefits. 

However, I also note that the correspondence I received from

Mr. Watson in the record indicates that the respondents are

currently attempting to determine (and presumably negotiate
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with Medicare for a release regarding) Medicare’s prior

conditional medical payments in this case. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. During the course of the August 24, 2004 hearing,

the parties reserved the issue of the amount of SMC’s

potential subrogation claim if that claim has not been

waived and if that claim is not found to be zero dollars

based on the fact that the parties allocated no money to

past medical expenses in the joint petition.

2. The fact that the parties have not allocated any

money in the joint petition for past medical expenses does

not limit SMC’s potential subrogation claim under Ark. Code

Ann. § 11-9-411 to zero dollars.

3. SMC did not waive its potential subrogation claim

by not sending a representative to the August 24, 2004

hearing.

4. Arkansas Code Annotated § 11-9-411 does not

prohibit SMC from seeking from the Millers whatever

reimbursement that SMC may be entitled to under the

insurance contract between SMC and the Millers for SMC’s

payments related to Mr. Miller’s work related injury. 

Therefore, Section 411 would not bar SMC from seeking to

recover from the Millers even if SMC’s potential subrogation
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claim is zero dollars as the respondents assert, even if SMC

has waived its potential subrogation claim as the

respondents assert, or even if the Commission determines the

amount of SMC’s potential subrogation claim and directs

Boroco to hold that amount in reserve.

5. The Arkansas Workers’ Compensation Commission has

no jurisdiction to decide whether Medicare has waived its

right to reimbursement for lack of a lien filed with the

Commission.

6. The parties have reserved the issue of whether or

not the joint petition filed in this case is in Mr. Miller’s

best interest pending a final order regarding whether SMC

has a potential subrogation claim under the circumstances

discussed herein.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


