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STATEMENT OF THE CASE

 A hearing was held on March 11, 2004, in Fort Smith,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on November 25,

2003.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On April 11, 2003, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$241.00 for temporary total disability and $181.00 for permanent

partial disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s low back injury.

2. Related medical.

3. Temporary total disability from April 11, 2003, to the last

week in October 2003.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

as a result of his back injury, he has suffered and is suffering

temporary total disability.  At the end of his healing period, the

claimant anticipates that he will have suffered a long loss of

earning capacity.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain a compensable accidental injury in the

course or scope of his employment for Fort Smith Heating & Air

Conditioning, Co., Inc.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1.  The respondents submitted medical evidence marked

Respondents’ Exhibit No. 1 and non medical marked Respondents’

Exhibit No. 2.  All these exhibits were admitted without objection.

 DISCUSSION

The claimant testified that he was 42 years old and had worked

for the respondent approximately 17 years all together but his last

employment with the respondent began in July 1999 and he had worked
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continuously for the respondent up until his injury on April 11,

2003.  The claimant testified that he is currently working for the

respondent.  The claimant testified that on April 11, 2003, he was

working at a commercial duplex hanging return air grills in the

ceiling.  The claimant remembers that it was approximately 10:00 in

the morning and he was up on a ladder doing his work.  The claimant

testified that when he stepped off the ladder, he turned, twisted

his knee and fell on his back on the floor.  The claimant testified

that while laying on the floor he called for help and that Jerry

Stockton, a co-employee, came and helped him up.  The claimant

testified that his knee immediately began to swell and he had

problems walking so Mr. Stockton helped him to his truck.  The

claimant testified that his knee was swelling and he was getting

real hard pains in his groin and lower back which he reported to

Mr. Stockton.  The claimant testified that when Mr. Stockton had

finished the job, they went back to the shop and that he, the

claimant, took the rest of the day off.  

The next day, the claimant stated that he could not walk and

did not go to work but did try to work some the next day but due to

his limitations, he really could not do anything.  The claimant

testified that he took off the rest of the week.  The claimant

testified that he bought a knee brace and returned to work the next

week.  The claimant testified that not only was his injury reported

to Jerry Stockton but also to his boss, Wayne Seaton, the owner of

the respondent business.  The claimant testified that after Mr.
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Seaton saw his knee and how it was swollen, Mr. Seaton sent him

home.

The claimant testified that about a month after his accident

he began to do a little bit more work, carrying things and climbing

ladders.  The claimant stated that he had always had a pain in his

lower hip and when he started working more it got so bad that he

could hardly walk in the mornings.  The claimant testified that it

would take him an hour or so after he would get up to walk around

and get the pain out of his back.  The claimant remembered that at

this time he went to a walk-in Sparks Clinic for treatment.  The

claimant testified that prior to April 11, 2003, he had never had

a back injury and had not had problems with his back.

The claimant testified that he did report these back problems

to Mr. Seaton noting that he told him that he was starting to have

a lot of problems with his lower hip because once his knee healed

up and he could start working on it, the pain in his hip got more

severe.

The claimant testified that he was seen at the Fort Smith

Wellness Center for chiropractic treatment on May 16, 2003.  The

claimant testified that this treatment was for his back, leg and

hip.  The claimant testified that between the date of his injury

and when he first received chiropractic treatment he did not have

any other injuries or events affecting his back or leg.  The

claimant testified that the chiropractic treatment did not help. 

The claimant testified that about a week after his

chiropractic treatment his pain got so intense that he was sitting
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at home crying.  The claimant testified that he went to the

hospital to get some relief and underwent an MRI as well as saw Dr.

James Bell.  The claimant testified that up until this time he was

doing light duty work building plenums and standing on the ground

handing guys equipment while they worked.  The claimant testified

that he has seen several doctors since his accident and was last

seen by Dr. Rowe.  The claimant testified that he is still having

problems with his back in that he can hardly walk and it takes him

approximately an hour to an hour and a half in the morning to get

out of bed and get the soreness worked out of his hips and joints

to be able to walk.  The claimant testified that when he comes home

from work he is so sore he has to lay in a hot tub of water to try

and get some relief.  The claimant testified that he cannot do

anything, specifically mentioning that he cannot play with his

little girl.  The claimant testified that he can hardly work but he

does try.  The claimant testified that he has been working very

light duty but for the past two weeks his pain has been so great he

has not been able to work.  The claimant testified that since his

accident he has missed approximately five to six months off work

and that his pay records would reflect accurately the amount of

time which he has missed and the dates which he has missed work

because of his injury.  The claimant testified that he has not

worked for anyone else since his accident.

The claimant testified that he is still experiencing problems

with his knee and that surgery has been recommended for both his

back and knee.  The claimant testified that he has been able to pay
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for his medical treatment by utilizing his pay from work and that

Mr. Seaton, his boss, had lent him money to pay for some of his

medical treatment.

On cross examination, the claimant stated that immediately

after he stepped down off the ladder, twisted and fell his knee

hurt worse because it swelled up immediately and he had lots of

pain in his knee as well as his groin area.  The claimant testified

that he bought a brace for his knee and that Mr. Seaton reimbursed

him for the cost of this brace.  The claimant agreed that the first

medical treatment he received for his injuries was when he went to

the Sparks walk in clinic.  The claimant agreed that this treatment

was received on May 19, 2003.  The claimant explained that the

reason he waited so long to get medical treatment was that he

thought that he had just sprained his knee and hurt his upper groin

area.  The claimant testified that when he went to the walk in

clinic he gave a history of how his injury happened.  The claimant

testified that he also reported to the doctors at the walk in

clinic that he had began to experience back and leg pain and groin

pain one week earlier.  The claimant testified that he reported

what had happened and that since he had gone back to work the pain

had gotten more severe and was hurting so bad that he could not do

anything.  The claimant agreed that the next medical treatment he

received was at Sparks Medical Center on June 4, 2003.  The

claimant testified that he gave the doctors at Sparks Medical

Center a description of his injury and explained that he told them

that when he would wake in the morning the pain would have already
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started.  The claimant further explained that he had told the

doctors that after he returned to work after his injury he was

starting to lift things and climb ladders and that the pain got

more severe.  The claimant was asked about the June 6, 2003, report

from Sparks Medical Center where he complained of pain down his

left leg for the past three weeks.  The claimant testified that he

probably did tell the doctor something like that that he had had

pain coming on for several weeks.  The claimant was asked if it was

possible that if all of his pain that he was being treated for in

June really did not have anything to do with stepping off of a

ladder and the claimant responded, “I don’t believe that.  I

believe it all has to do with stepping off the ladder and falling

on my back.”  The claimant stated that he told several doctors

about the ladder incident.  The claimant testified that in the

early part of June he went to Sparks approximately five times

within a short period of time and saw the same doctor each time. 

The claimant testified that he stepped off the ladder, hurt

himself, worked light duty for probably a month and a half, and

when he began to go back and started doing heavier work his pain

got progressively worse.  The claimant stated that the insurance

carrier kept telling him he needed to see a doctor, and so he did

what he was asked to do.  The claimant testified that he told Dr.

Queeney on July 3, 2003, when he first saw the doctor that his pain

had started getting worse after a few weeks and that he had the

knee problem when he stepped off the ladder and started doing

heavier work.  The claimant testified that Dr. Queeney referred him
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to Dr. Sherrill.  The claimant testified that when he hurt his knee

and back when he stepped of the ladder it was his knee that was in

the most pain at the time.  The claimant testified that he is

complaining now about his whole left side, his knee, leg, groin,

and back.  The claimant agreed that he was working pretty much full

time after this injury although he was working light duty.  The

claimant agreed that he began missing time from work the second

week in June but agreed that he would come and work a little bit

stating that he had bills to pay and he didn’t want to starve.  The

claimant agreed that his pay records from the respondent’s business

would set forth the times that he worked.  

Wayne Seaton testified for the claimant stating that he was

the owner of the respondent’s business.  Mr. Seaton testified that

the claimant was a deck installer, equipment installer and a good

employee.  Mr. Seaton testified that he was aware that the claimant

had stepped off a ladder and got hurt in mid April and at the time

he didn’t get too excited about it because he didn’t see any blood

and there was no emergency.  Mr. Seaton testified that the claimant

was placed on light duty.  This witness testified that he sent the

claimant to a chiropractor because it’s not uncommon in their

business to strain a muscle and he thought maybe the chiropractor

could help the claimant.  Mr. Seaton stated that as time went on,

the claimant began to have more and more problems and had problems

walking.  This witness testified that he sent the claimant to the

Wellness Center to have massage therapy.  Mr. Seaton testified that

he took the claimant to the emergency room and they had to get a
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wheelchair to get him out of his truck.  Mr. Seaton testified that

while the claimant was stretched out in the emergency room, he was

in so much pain tears were rolling down his eyes.  This witness

testified that this occurred approximately two or three weeks after

he had first heard that the claimant had fallen.  Mr. Seaton

testified that the claimant kept trying to work pretty  regularly

but as time went on, his work got less and less until he just

couldn’t work anymore.  Mr. Seaton testified that the claimant is

still employed and last week had worked five and a half hours,

explaining that he runs errands as well as hands other employees

equipment.  Mr. Seaton testified that when the claimant does come

to work he is not asked to do as much because he can’t do what he

once could and if he works one or two days to hard he will be down

for two weeks and can’t work.  Mr. Seaton testified that the

claimant was a regular steady employee and never failed to come to

work because he was injured before this accident.

Mr. Seaton testified that the claimant had been his stepson

for 26 or 27 years but for the past five to six years, since his

divorce from the claimant’s mother, the claimant has been only an

employee.  Mr. Seaton testified that he has no problem with the

claimant and that the claimant has been a good employee.  Mr.

Seaton testified that he might have been on the job site the day

the claimant fell off the ladder but he could not be positive about

that.  He does remember, however, that the April date of injury

sounds correct and he knows for sure that he heard the claimant had

hurt his back.  Mr. Seaton testified that the claimant had told him
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he was having problems with his back with pain running down his leg

and that he had injured his knee.  This witness agreed that it was

probably three weeks before he reported the claimant’s injury to

his insurance agent.  Mr. Seaton testified that the minute he took

the claimant to the emergency room he contacted his insurance

company because he realized that the claimant’s situation was

serious.  

Jerry Stockton testified that he was an employee of the

respondent’s business and had been so employed for the past

eighteen years.  Mr. Stockton testified that he has worked with the

claimant for a number of years off and on.  Mr. Stockton testified

that he was on the same job with the claimant on the day he fell

off of the ladder.  This witness testified that he was outside

setting an air conditioning and that the claimant was inside

hanging grills when he heard the claimant kind of cry out like he

was in pain.  Mr. Stockton testified that he jumped up and stuck

his head inside the house and saw the claimant down on the floor so

he ran in the house and asked him what was the matter.  Mr.

Stockton testified that the claimant told him that he had stepped

down off the ladder and twisted his back.  Mr. Stockton testified

that he helped the claimant up and over to a place to sit down and

then asked if he wanted him to call the boss.  This witness

testified that, “Like myself, many times I’ve hurt myself stepping

down off them ladders and stuff and a lot of times the injuries,

you know kind of, go away, and that’s kind of what he really

thought.”  Mr. Stockton stated that prior to this accident he did
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not observe the claimant acting like he was hurt but in fact he was

working normally.

On cross examination, Mr. Stockton testified that this

incident occurred some time in the middle of April although he was

unsure of the day of the week.  Mr. Stockton testified that he does

remember that the event happened in the morning while they were

working on a duplex for a man by the name of Mac Hale.  This

witness testified that to his memory he and the claimant were the

only two of the respondent’s employees on the job site at the time

of the incident.  Mr. Stockton testified that Mr. Seaton may have

been there earlier in the day but had left.  Mr. Stockton again

testified that although he did not see the claimant fall off the

ladder, he did hear the ladder make kind of a little shaking noise

and heard the claimant cry out in pain.  Mr. Stockton testified

that he thinks that around noon or 1:00 they went back to the

office and talked to Mr. Wayne Seaton but he does not remember if

the claimant took off the rest of the day or not.  Mr. Stockton

testified that he remembers that he told the claimant to sit down

after his injury and he finished hanging the grills.  This witness

stated that because the job was complete they went back to the

office around noon and he thinks that the claimant did not work

anymore that day after his fall.  

The claimant was seen at the Sparks clinic on May 19, 2003,

with complaints of back and leg pain times one week with a question

mark by hip and groin.  The history given indicates no injury, hurt

so bad he is crippled every morning when he first gets up.  After



12

examination, the claimant was diagnosed with a lumbar strain with

muscle spasm and left groin tendinitis.  The claimant was seen on

June 4 at the Sparks Regional Medical Center with complaints of low

back problems and a lumbar spine MRI was ordered.  The claimant’s

MRI of his lumbar spine indicates that he had degenerative changes

of the lower lumbar spine at the level of L4-L5 with no acute

osseous abnormality identified.  A second MRI was performed on this

claimant on June 6, 2003, as ordered by Dr. James Bell of the

claimant’s lumbar spine and the report reveals that the claimant

has a left posterolateral disc herniation and transverse disc

protrusion at L4-5 as well as a vocal low signal abnormality in the

left anterolaterol aspect of the spinal channel at the L4 body

level.  There is also a suspect free disc fragment.  This exam also

sets forth that the claimant has disc degenerative changes at L4-5.

On July 3, 2003, Dr. Joseph Queeney writes that the claimant

reports that he started having problems with his low back and left

lower extremity on May 6, 2003.  It is noted that the claimant does

not report a history of chronic low back pain but it is noted that

he does report an injury on April 11, 2003, while working when he

stepped backwards off of a ladder and injured his knee as well as

his left hip and groin.  As a result of the doctor’s physical

examination, he notes that there may be some representation of

symptom magnification on the claimant’s part.  Dr. Queeney does

note that the claimant’s plain films show rather profound

degenerative changes at L4-5.  Dr. Queeney notes that he also

reviewed the claimant’s MRI scan taken on June 6, 2003, and this
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test clearly shows modic inplate changes at L4-5 and that he does

have some broad based disc bulging.  Dr. Queeney’s interpretation

of the film questions whether there is an extruded fragment.  Dr.

Queeney diagnosed the claimant with having degenerative disc

disease at L4-5 and left lower extremity pain.  Dr. Queeney

recommended that the claimant undergo a mylogram and post

mylographic CT scan which should reveal whether there is

compression of the nerve and will hopefully show whether there is

a pocket of nitrogen versus an extruded fragment.  Dr. Queeney

again notes that the patient’s complaints out weigh his physical

findings.  A radiology report dated July 3, 2003, indicates that

the claimant has severe disc space narrowing at L4-5 with

degenerative change of the posterior elements, Schmorl’s node

deformities and mild posterior narrowing at several levels.  The

claimant underwent a lumbar mylogram on July 11, 2003, which

revealed an anterior extradural defect at L4-5 consistent with

transverse disc protrusion as well as disc degenerative changes at

L4-5.  The claimant underwent a post mylogram CT examination of his

lumbar spine on July 11 which revealed a transverse disc

protrusion, facet hypertrophy and disc degeneration at L4-5 as well

as vocal air density in the left anterior spinal channel at the L4-

5 level, likely representing vacuum phenomena within disc

protrusion.  Dr. Queeney writes on July 24, 2003, that he has seen

the claimant who continues to complain of pain around the left hip

that will radiate into the left medial thigh, noting that the

claimant does not really describe any L5 radicular pain.  Dr.
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Queeney notes that the claimant’s mylogram of July 11, 2003, does

show some slight spinal stenosis at L4-5 as well as some lateral

spurs.  Dr. Queeney notes that he viewed the post mylographic CT

exam which confirms nitrogen gas within the disc space at L4-5 and

he notes that the report makes mention that there could possibly be

an extruded fragment in this region but he opines that this is

highly unlikely.  Dr. Queeney writes that he does not see anything

that would suggest a herniated disc.  Dr. Queeney did not recommend

surgery indicating that the complaints which the claimant is

expressing would not be addressed well with surgery.  Dr. Queeney

suggested that he be referred to an orthopedic surgeon.  Dr.

William Sherrill had the claimant x-rayed which reveal no

fractures, dislocations or boney abnormalities of his hips.  Dr.

Sherrill writes on July 28, 2003, that he has seen the claimant for

his complaints of left hip pain arising from an episode on April 11

when he fell off a ladder, twisted his left knee, fell backward and

struck his posterior buttocks and hip when he fell.  Dr. Sherrill

notes that the claimant had some initial swelling in the left knee

that has resolved.  The doctor notes that the claimant’s major

complaint has been pain across the posterior buttock area, down the

posterior hips, some medial groin pain, pain down his left leg,

numbness down his left leg to his foot with associated severe pain.

Dr. Sherrill notes that the claimant had an MRI of his lumbar spine

which showed left posterolateral disc herniation and protrusions at

L4-5 and possible free disc fragment.  Dr. Sherrill also notes that

the claimant’s mylogram showed extradural defect at L4-5 consistent
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with transverse disc protrusion.  Dr. Sherrill writes that his

clinical examination would be consistent with the claimant’s MRI

that his symptoms are back and sciatic nerve related not due to hip

joint problems.  Dr. Sherrill notes that this appears to be due to

the claimant’s workers’ compensation injury when he fell noting

that he had no preexisting history of back or hip problems.  Dr.

Sherrill again writes that he will see the claimant after he has

undergone his MRI but feels confident that his problems are back

related and not his joints and the doctor feels that his problems

are due to his fall at work.  

After a complete review of this case, I find that the claimant

has proven by a preponderance of the evidence that he sustained a

compensable injury while working for the respondent on April 11,

2003, when he stepped down off of a ladder, twisted his knee and

fell to the ground.  The claimant as well as the claimant’s

supervisor and co-employee have all testified that the claimant

injured his knee and back when he stepped down off a ladder while

working, falling to the ground and hurting his back.  Although the

claimant did not immediately go for treatment, he did try to self

medicate by using a leg brace and taking some time off work

initially.  Once the claimant was seen by a physician, he began to

receive medical treatment as his symptoms required.  He claimant’s

test revealed degenerative changes particularly at the L4-5 level.

The claimant’s medical treatment has primarily been by medication

and examination or testing but there is no mention of his need to

be off work or to work on limited or restricted duty.  Although the
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claimant’s pay records would indicate that he was off for some

period of time during the summer of 2003, there is nothing in the

medical records to indicate that he was taken off work as a result

of his compensable injury.  Therefore, no temporary total

disability will be awarded at this time.  The claimant is entitled,

however, to medical treatment for his compensable injury.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On April 11, 2003, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$241.00 for temporary total disability and $181.00 for permanent

partial disability.

4. The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury while working for the

respondent on April 11, 2003.  See discussion above.

5. The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability from

April 11, 2003, to the last week in October 2003.  None of the

claimant’s medical records indicate that any of his treating

physicians have recommended that he be taken off work nor have any

of them even given him any restrictions as to his ability to work.

The claimant’s pay records indicate that he worked pretty close to

forty hours each week from the date of his injury up through May

29.  The pay records do set forth that during the week of June 5 he
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only worked twenty-one hours and did not work any throughout July

or August and began back to work on much shorter hours on September

11.  Subsequent to this September 11 date the claimant’s work

history is a bit more spotty with less hours and his testimony has

been that it was due to his physical problems but there is noting

in the medical record to indicate an award of temporary total

disability.  Also see discussion above.

6. The claimant has proven by a preponderance of the evidence

that he is entitled to medical treatment at the respondents’

expense for his compensable injuries.

7. The respondents have controverted this claim in its

entirety.

8. Since this is a medical only claim at this time, Arkansas

law does not allow for an attorney’s fee.

ORDER

The claimant has proven by a preponderance of the evidence

that he sustained work related injuries while working for the

respondent on April 11, 2003.  

The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable injuries.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


