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Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on January 9, 2004,
at Monticello, Drew County, Arkansas.

Claimant represented by the HONORABLE NEAL HART, Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MARK A. PEOPLES, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of permanent

partial disability benefits and attorney’s fees.

At issue is whether or not the claimant has suffered permanent anatomical  impairment

pursuant to Ark. Code Ann. §11-9-102, §11-9-704(c)(1)(B) and Rule 34.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on October 24, 1995 at

which time the claimant sustained a compensable injury at a compensation rate of $270.00/$203.00.

Medical expenses and temporary total disability benefits have been paid.

The claimant contends that he is entitled to payment of permanent partial disability benefits

for a rating assessed by Dr. Barry Thompson for his neck injury.  In a report dated September 10,

1996, Dr. Thompson assessed 5%.  The claimant then saw Dr. P. B. Simpson on July 11, 1997 and

he rated the claimant at 0%.  The claimant returned to Dr. Thompson on August 21, 2003 and the

rating was increased to 6% to the body as a whole.
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The respondents contend all appropriate benefits have been paid and they rely on Dr.

Simpson’s opinion.  Furthermore, the claimant suffers from a preexisting degenerative condition and

cannot meet his burden of proving the “major cause” of his permanent impairment is the job-related

injury.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript.

The claimant was the only witness to testify at the hearing.

The claimant, age 53 (D.O.B. February 9, 1950), has a high school education and some

college courses.  His work experience includes jobs in law enforcement (policeman and sheriff),

truck driver, and restaurant owner.  He began work for the respondent-employer in 1985 as a shift

coordinator and heavy equipment operator.

On October 24, 1995, the claimant injured his neck when the weight of the front end loader

he was operating broke through concrete.  The claimant was seen by orthopedic surgeon, Dr. Barry

Thompson, who prescribed a neck brace and medication.  The claimant’s condition worsened with

cervical spasm, loss of range of motion, headaches and numbness in both hands.  He then received

injections, a TENS unit and physical therapy.  Dr. Thompson assessed a 5% rating on September 10,

1996 and a 6% rating on August 21, 2003.  

The claimant returned to work out of financial necessity and relied on the help of friends to

perform some job duties.  In 1996 he tried using a bulldozer but found the jarring motion too painful

for his neck.  He requested a specialist and saw neurosurgeon, Dr. P. B. Simpson who released him

for full duty with a 0% rating on June 19, 1996.

The claimant has now changed jobs to the screen room where he watches television and

instrument panels to monitor the equipment.  His symptoms however, have not changed.  Any jarring

or bouncing motion puts pressure on his head and neck.  He remains under Dr. Thompson’s care and

continues to see him every three months.
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MEDICAL EVIDENCE

The claimant has been treated conservatively by orthopedic surgeon, Dr. Barry Thompson

and neurosurgeon, Dr. P. B. Simpson.  The records indicate the claimant also saw a doctor in

Houston and pain specialist, Dr. Bruce Safman, however, those records could not be located in the

table of contents to the exhibit packet.  

Dr. Thompson diagnosed the claimant with an acute myofascial neck strain aggravating a

preexisting asymptomatic preexisting condition of cervical degenerative disc disease.

Dr. Thompson’s Report of 10-30-95:
...he was driving a front end loader...when concrete gave way and the
loader dropped down into it and the bucket dug in and he was thrown
forward and down.  About 48 hours after the accident began
experiencing pain up both sides of the neck and up into the occipital
area and has had a headache since.  The discomfort also goes over
towards both shoulders.  No previous history of any back or neck
injuries.

Dr. Thompson noted muscle spasm, restricted range of motion and crepitation.  He prescribed

medication, a TENS unit, and a cervical collar and restricted him to light duty.  He returned to

regular duty on November 6, 1995 with cautions against raising his arms above 90 degrees and

extending his neck.

The claimant’s symptoms persisted and Dr. Thompson prescribed home exercises and x-rays

which confirmed preexisting degenerative disc disease (see his reports of November 27, 1995 and

December 7, 1995).

In January, 1996 the claimant’s job changed and he was required to use a sledgehammer and

crowbar opening and closing railway cars.  He complained of a sensation of pins at the base of his

neck with continuing headaches.  Dr. Thompson changed his medication.  Later in the month, the

claimant’s job was changed back to driving a front end loader but that aggravated his neck.  Dr.

Thompson administered injections.  In February, 1996 the claimant changed jobs to the chip deck.

He complained of cramps in his left forearm and Dr. Thompson diagnosed tendinitis related to his

job duties requiring him to open doors with a bar.  Dr. Thompson released the claimant on February
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27, 1996 with 0% impairment and no work restrictions for his neck injury noting that he would have

problems “off and on”.

The claimant returned in April 1996 asking for a consultation with a specialist for neck pain

with a burning sensation and stiffness in his hands.  Dr. Thompson referred the claimant to Dr.

Simpson.

In contrast to Dr. Thompson’s assessment, Dr. Simpson diagnosed degenerative disc disease

and spondylosis at C5-6 C6-7, no muscle spasms, good range of motion in the neck and excellent

strength.  Dr. Simpson noted that the claimant’s symptoms of a dull aching sensation in the neck and

shoulders did not represent radiculopathy.  However, an MRI scan conducted June 19, 1996 revealed

disc protrusions at C5-6 and C6-7.  The radiologist characterized the findings as a “prominent defect

without definite cord displacement.”  Nevertheless, Dr. Simpson assessed 0% impairment. 

The claimant returned to Dr. Thompson in September 1996 with complaints of pain and

stiffness in his neck.  Dr. Thompson assessed MMPI and a 5% rating.

The claimant returned to Dr. Thompson in January, 1997 complaining that his condition

worsened after operating a bulldozer.  The claimant reported numbness and tingling in his right hand

and Dr. Thompson diagnosed decreased grip strength (see report dated June 25, 1997).

The claimant returned to Dr. Simpson in June 1997 (one year since his last examination and

rating) and Dr. Simpson diagnosed radiculopathy on the right side.  Dr. Simpson ordered a

myelogram in July 1997 which revealed a defect at C6-7 on both the left and right sides and a bony

spur under the C7 nerve root on the right.  The radiologist noted indentation of the thecal sac at C6-7.

Dr. Simpson explained that the claimant’s symptoms may worsen over time but since he was still

capable of working with the pain, he did not feel surgical intervention was necessary at this time.

Although Dr. Simpson agreed with Dr. Thompson that driving a bulldozer aggravated his condition

and should be avoided, Dr. Simpson released the claimant to return to work on July 11, 1994 without

restrictions (compare Dr. Simpson’s reports of November 17, 1997 and July 11, 1997 with Dr.

Thompson’s reports of August 6, 1997 and November 6, 1997).  Dr. Simpson made no comment
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about any rating or reassessment of the previous rating. 

The claimant returned to Dr. Thompson complaining of neck pain and pain in his hands.  The

doctor thought he might be developing carpal tunnel syndrome (based on “working job sticks”) but

it does not appear that diagnostic testing has been performed to confirm this diagnosis.  Dr.

Thompson continued to treat claimant in 1997-2003 for neck pain, noting muscle spasm on

numerous occasions with restricted range of motion in the neck, numbness in his fingers, loss of grip

strength in his hand.  Dr. Thompson has frequently opined that some of the claimant’s job duties

cause flare-ups of his condition.  Dr. Thompson felt the claimant could continue working if he took

his medications, did not extend his neck, avoided elevating his arms above 90 degrees and stopped

operating the heavy equipment (bulldozer, front end loader).

In 2003, eight years after the injury and seven years after the first impairment rating, Dr.

Thompson changed the rating to 6%.

IMPAIRMENT RATING

Dr. Thompson’s first rating of September 10, 1996 makes no mention of the AMA

Guidelines or how he calculated the 5% rating.

Neck strain w/preexisting cervical disc disease.  He has reached
MMI.  He will continue having problems for the remainder of his life
w/his neck.  It is my impression he has a 5% whole person
impairment rating as a result of his injury on October 24, 1995.

Dr. Simpson’s rating of June 19, 1996 also makes no mention of the AMA Guidelines.

He may continue his regular duties.  I am releasing him from my care
to return on as needed basis.  Mr. Martin has a 0% permanent partial
disability to the body as a whole.

The claimant’s symptoms changed in 1997 to include radiculopathy.  It does not appear that Dr.

Simpson was asked to review his earlier rating and Dr. Thompson did not reassess his rating until

2003.

Chronic neck strain (DOI 10-24-95).  Prolapsed cervical disc at C6,
7 on the right w/a bony spur at the same level.  Continue same
restrictions at work (do not drive the dozer).  He has a permanent
impairment rating of 6% based on the American Medical Association
Guides to Evaluation of Permanent Impairment, Fourth Edition, table
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75, page 113, IIC intervertebral disc or other soft tissue lesion,
unoperated on, stable, with documented injury, pain, and rigidity
associated with moderate to severe degenerative changes.  He had a
preexisting condition that was asymptomatic until injured at work on
October 24, 1995.  He has been symptomatic since that time and will
have difficulties for the remainder of his life.  I am a Fellow of the
American Academy of Disability Evaluating Physicians and am more
than qualified to give an impairment rating to Mr. Martin.

In response to questions posed by claimant’s counsel, on November 9, 2003, Dr. Thompson

opined that the major cause of the claimant’s permanent impairment was his October 24, 1995 work

injury.  He further opined that the 6% rating was based on objective medical evidence and his

opinions were stated within a reasonable degree of medical certainty.

FINDINGS AND CONCLUSIONS

Permanent impairment is any permanent functional or anatomical loss remaining after the

end of the healing period.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).

An injured employee is entitled to payment of the anatomical impairment rating whether his earning

capacity is diminished or not.  Id.

Ark. Code Ann. §11-9-704(c)(1)B) provides that “any determination of the existence or

extent of physical impairment shall be supported by objective and measurable physical or mental

findings.”  “Objective findings are those findings which cannot come under the voluntary control

of the patient,” A.C.A. §11-9-102(16)(A)(i).

The Act further provides that permanent benefits are awarded “only upon a determination

that the compensable injury was the major cause of the disability or impairment.” A.C.A. §11-9-

102(4)(F)(ii)(a).

When physicians give conflicting medical opinions, it is the Commission’s duty to examine

the basis of the physician’s opinion and decide the weight to be given to expert testimony Mack v.

Tyson Foods, Inc., 28 Ark. App. 299, 771 S.W.2d 794 (1989).

The evidence of record shows the claimant had no prior head or neck injuries, no prior

medical treatment for neck symptoms, and had missed no time from work for neck symptoms nor

required light duty until he was injured on the job in 1995.  Diagnostic testing confirmed bulging
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discs and clinical examinations revealed muscle spasm as objective medical evidence of an injury.

Dr. Thompson felt that the healing period was extended because the injury was superimposed upon

a preexisting condition of degenerative disc disease.  After the injury, the claimant required medical

treatment and light duty for a chronic condition.  Therefore, Dr. Thompson opined the claimant

suffered a permanent aggravation of a preexisting condition.

As the treating physician, Dr. Thompson’s assessment of impairment has been given greater

weight than that of Dr. Simpson.  Dr. Johnson opined that the major cause of the claimant’s

impairment was the compensable injury.  The rating also appears to conform to the AMA

Guidelines.  Accordingly, I find the claimant is entitled to permanent partial disability benefits for

permanent impairment.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on October 24, 1995 at which time the claimant
sustained a compensable injury at a compensation rate
of $270.00/$203.00.  Medical expenses and temporary
total disability benefits have been paid.

2. The claimant has proven by a preponderance of the 
credible evidence of record that his injury, bulging
discs and muscle spasm, aggravated a previously
asymptomatic preexisting condition of degenerative
disc disease, resulting in permanent impairment.

3. According to Dr. Thompson, the claimant’s
compensable injury is assessed as 6% based on
diagnostic tests, clinical examinations, and the AMA
Guidelines.  The injury is also the major cause of the
impairment.

4. The respondents are directed to pay permanent partial
disability benefits to the claimant equivalent to the 6%
rating to the body as a whole.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
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(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                           
ELIZABETH W. HOGAN
Administrative Law Judge


