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STATEMENT OF THE CASE

On March 1, 2004, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on January 14, 2004, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer existed between the parties on October

4, 2003.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $273.00 for total disability benefits and $204.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to low back on October 4, 2003.

2.   Temporary total disability benefits from October 6, 2003 through a date yet to
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be determined.

3.   Related medical.

4.   Attorney fee.

The claimant contends that he sustained a low back injury during and within the

scope of his employment on October 4, 2003.   The claimant contends he is entitled to

temporary total disability benefits from October 6, 2003 to a date yet to be determined,

medical treatment, and an attorney fee.  

Respondents contend that claimant did not sustain a compensable injury.

Specifically, the alleged injury is not supported by objective medical evidence.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 14, 2004, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has proven by a preponderance of the evidence that he suffered a

compensable injury to his low back on October 4, 2003.

3.   Claimant is entitled to temporary total disability benefits beginning October 6,

2003 and continuing through a date yet to be determined, with the exception of those days

claimant actually worked for respondent.

4.   Respondent is liable for all reasonable and necessary medical treatment

provided in connection with claimant’s compensable injury.

5.   Respondent has controverted claimant’s entitlement to all unpaid indemnity
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benefits.

FACTUAL BACKGROUND

The claimant is a 45-year-old man with a twelfth grade education who began

working for respondent in September 1996.   Claimant’s job duties for the respondent have

primarily consisted of work as a line operator on machines which manufacture PVC pipe.

Claimant testified that on October 4, 2003 he was working on Line 5 and monitoring

Line 4 while a co-employee was on break.   At about 10:15 to 10:30 claimant testified that

he went to pick up a pipe and put it in a scrap pile when he slipped on a wet floor and

twisted his back.   Claimant testified that his back popped and he developed pain in his

back and leg.   Claimant reported this incident to George Workman, his supervisor, and

took some pain medication.   When the pain medication did not alleviate his pain claimant

requested medical treatment and was sent to the emergency room at Crawford County

Memorial Hospital.

At the hospital x-rays were taken which revealed early degenerative disc disease

of the lumbar spine with spondylolysis at the L5-S1 level.  Claimant was given medication

and released to return to work on his next shift.   Claimant was also instructed to seek

medical treatment from Dr. Carson, the company physician.

Claimant testified that on October 5, 2003 he returned to work for the respondent

for approximately two or three hours before the pain became unbearable.   He again

returned to the emergency room at Crawford County Memorial.   Claimant was released

to return to work on October 6, 2003, and was instructed to continue with his medications

and to seek medical treatment from Dr. Carson on October 6.

Claimant was evaluated Dr. Carson on October 6 and was diagnosed as suffering

from a back strain and sciatica.   Dr. Carson prescribed medication and released claimant

to return to work on that date with limitations to sit or stand at will, no lifting more than 10
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pounds, and no bending or twisting at the waist.   Claimant was to follow up with Dr.

Carson in one week.

Apparently, claimant did attempt to return to work for the respondent within the

restrictions set forth by Dr. Carson.   Claimant testified that he was placed on a different

line which ran lighter pipe.  However, claimant testified that he was unable to keep up with

the machine and as a result his back and leg pain increased.   Claimant again went to the

emergency room on the evening of October 6, 2003, and was taken off work until October

13, 2003, when an MRI scan was scheduled.

An MRI scan of the claimant’s lumbar spine was performed on October 13, 2003,

and was read as within normal limits.   Following that MRI scan claimant sought medical

treatment from Dr. Carson on October 22, 2003, who again returned claimant to work with

the same restrictions as before.   It is unclear whether claimant ever attempted to return

to work after that date since the only work available was on Line 1 which claimant testified

he was unable to perform.   The medical records indicate that claimant continued to seek

medical treatment from the emergency room at Sparks on November 2, 2003, and that

claimant was taken off work from that date through November 10.   Other than an

evaluation with his family physician, Dr. Ross, claimant has not sought any additional

medical treatment for his back.

Claimant has filed this claim contending that he suffered a compensable injury to

his back on October 4, 2003.   He seeks payment of temporary total disability benefits,

medical benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his back when he

slipped on a wet floor and twisted his back while working for respondent on October 4,

2003.   Thus, claimant’s claim is for a specific injury identifiable by time and place of
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occurrence.   The Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his back.   First, I find that

claimant has met his burden of proving by a preponderance of the evidence that the injury

arose out of and in the course of his employment with respondent and that the injury was

caused by a specific incident identifiable by time and place of occurrence.

As previously noted, claimant testified that he suffered the  injury to his back when

he slipped on a wet floor and twisted his back which caused immediate pain in his low back

and right leg.   Claimant testified that he reported this injury to his supervisor, George

Workman.   Workman was present at the hearing and testified that on October 4 he was

a lead operator and temporary supervisor.   Workman testified that on October 4 the

claimant reported an injury to him stating that he had slipped on some water and injured

his back.

Also testifying at the hearing was Matthew Gray, an individual who worked for the
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respondent from 2001 to 2003.   Gray testified that he was working on the same shift as

the claimant on October 4, 2003.   Gray testified that he was on break at the time of the

alleged injury and that claimant was covering both his line and the claimant’s line during

that break period.   Gray testified that when he returned from the break claimant stated that

he had injured himself on the job.   Gray also testified that when he came back from his

break he noticed the claimant was limping.

Claimant testified that after he reported the incident he took some medication in an

effort to alleviate his pain so that he could continue working.  However, when this was

ineffective he sought medical treatment from the emergency room.   The emergency room

records of October 4, 2003 have a history of injury consistent with claimant’s testimony.

The emergency room records indicate that claimant injured his back while working that day

after twisting his back.   Furthermore, the emergency room record of October 5 and the

remaining medical records also contain histories of injury consistent with claimant’s

testimony.

Finally, I note that claimant was eventually evaluated by Dr. Carson, the

respondent’s company physician.   After his evaluation of the claimant on October 6, 2003,

Dr. Carson completed a form indicating that in his opinion the claimant’s injury was work

related.   After the MRI scan returned negative, Dr. Carson indicated that he was unsure

as to whether or not claimant’s injury was work related.   However, I do note that the last

form completed by Dr. Carson dated November 3, 2003, indicates that in his opinion

claimant’s injury was work related.

In summary, claimant testified that he injured his back when he twisted it after

slipping on a wet floor.   Claimant testified that he reported this injury to his supervisor.

Claimant’s supervisor corroborated claimant’s testimony.   In addition, claimant’s co-

employee also indicated that claimant reported a work-related injury to him.   Medical

reports from October 4 contain a history of injury consistent with claimant’s testimony.  In
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addition, the remaining medical reports also contain a history of injury consistent with

claimant’s testimony.   Finally, although his opinion has been somewhat equivocal, Dr.

Carson’s last opinion was that claimant’s injury was work related.   Given this evidence, I

find that claimant has met his burden of proving by a preponderance of the evidence that

his injury arose out of and in the course of his employment and that the injury was caused

by a specific incident identifiable by time and place of occurrence.

I also find that claimant has met his burden of proving by a preponderance of the

evidence that the injury caused internal or external physical harm to his body which

required medical services or resulted in disability and that claimant has offered medical

evidence supported by objective findings.   Although x-rays of the claimant’s lumbar spine

revealed only early degenerative disc disease and the MRI scan of claimant’s lumbar spine

was normal, I note that the emergency room records from October 4, October 5, and

November 2 all contain a notation that muscle spasms were present.   Muscle spasms are

considered objective findings sufficient to satisfy a finding of compensability.   Continental

Express v. Freeman, 339 Ark. 142, 4 S.W. 3d 124 (1999); UAMS v. Hart, 60 Ark. App. 13,

958 S.W. 2d 546 (1997).

Based upon the observance of muscle spasms on the date of injury as well as

subsequent observations and the remaining medical records, I find that claimant has

satisfied the remaining elements of compensability.

Accordingly, for the foregoing reasons, I find that claimant has met his burden of

proving by a preponderance of the evidence that he suffered a compensable injury to his

back while working for respondent on October 4, 2003.

In finding that claimant has met his burden of proof, I have considered testimony by

Matthew Gray that there was some discussion between he and claimant on the morning

of October 4, 2003 regarding getting off work by claiming a work related injury.  This

discussion apparently occurred before claimant’s injury.  Claimant testified that he does
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not remember making that statement to Gray.   Claimant testified that if he did make that

statement he was only joking.   To the extent that the statement was made by claimant

prior to his injury, I have given the statement little weight given the fact that claimant sought

medical treatment from the emergency room within a few hours after his injury and muscle

spasms were observed at that time.   Based upon this evidence, I do not find that claimant

“faked” an injury.

Having found that claimant suffered a compensable injury to his low back,

respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable injury.   This includes medical

treatment which has previously been provided as well as future medical treatment which

is reasonable and necessary and causally related to claimant’s compensable back injury.

I also find that claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to temporary total disability benefits.    In order to be entitled

to temporary total disability benefits claimant has the burden of proving that he remained

within his healing period and that he suffered a total incapacity to earn wages.   Arkansas

State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).   I find that claimant has met his burden of proving that he is entitled to temporary

total disability benefits beginning October 6, 2003 and continuing through a date yet to be

determined with the exception of those dates claimant actually worked for the respondent.

First, the medical records indicate that after claimant’s compensable injury he was

in need of medical treatment from the emergency room and Dr. Carson.   The return to

work form completed by Dr. Carson on November 3, 2003, indicates that claimant should

return for a follow-up appointment on November 14, 2003.   He also indicated that further

work up should include an NCV of the lower extremities and a neurosurgical opinion.

These have not been performed because respondent refused to authorize additional

medical treatment.  Claimant has been unable to afford any additional medical treatment
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on his own.  As a result, other than medical treatment from his family physician, Dr. Ross,

on January 12, 2004, claimant has not received any additional medical treatment.   Based

upon this evidence, I find that claimant has remained within his healing period.

In addition, with the exception of the days that claimant actually worked for the

respondent, I find that claimant has suffered a total incapacity to earn wages since October

6, 2003.   Claimant testified that after he was released to return to work on October 6 he

did  attempt to return to work on Line 1, a line which manufactured pipe weighing less than

the other lines.   However, claimant testified that he was unable to keep up with his work

and as a result his back pain increased and he returned to the emergency room on

October 6 where he was taken off work until the MRI scan was performed on October 13.

Even after the MRI scan returned negative, the respondent’s company physician,

Dr. Carson, released claimant to return to work as of October 22, 2003, with the same

restrictions of sitting or standing at will, no lifting more than 10 pounds, and no bending or

twisting at the waist.   According to claimant’s testimony, his work on Line 1 was not within

those physical restrictions.   Claimant testified that when he had previously worked on Line

1 he was having to lift pipe which weighed 20 to 25 pounds.   Claimant testified that Line

1 requires bending over to pick up pipe and to place it in the cart. 

Claimant saw Dr. Carson again on November 3, 2003.   Again, Dr. Carson reiterated

that claimant could return to work with those physical restrictions.  Dr. Carson also

indicated that if those restrictions could not be met then claimant would need to be off work

until further follow up could be performed such as an NCV of the lower extremities and a

neurosurgical evaluation.

After this form was completed by Dr. Carson a meeting occurred between claimant,

Mike Morrow, a union representative, and members of the respondent’s management.  At

that meeting the claimant was apparently offered a job working on Line 1.   For reasons

previously discussed, claimant testified that the job on Line 1 was not within Dr. Carson’s
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restrictions given the weight of the pipe and the fact that he was required to bend and twist.

Mike Morrow, the union president, testified that he attended this meeting and that it was

his opinion that the job on Line 1 was not within the physical restrictions assigned by Dr.

Carson.   Morrow testified that pipes on Line 1 can weigh more than 10 pounds and that

the job also required bending and twisting.   Furthermore, Wade Parr, the respondent’s

plant superintendent, testified that Line 1 does require some twisting.

Accordingly, Dr. Carson was of the opinion that claimant could return to work only

within certain restrictions.   If a job could not be provided within those restrictions claimant

was to remain off work.   According to the testimony of the claimant, Mike Morrow, union

president, and even Wade Parr, the respondent’s plant manager, job duties on Line 1

involved activities which were prohibited by Dr. Carson.   For that reason, I find that

claimant was incapable of returning to work for the respondent and according to the

opinion of Dr. Carson was therefore totally incapacitated from earning wages.

In summary, I find that claimant remained within his healing period and that he

suffered a total incapacity to earn wages beginning October 6, 2003 and continuing

through a date yet to be determined with the exception of the days claimant actually

attempted to work for respondent.

Respondent has controverted claimant’s entitlement to all indemnity benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his back while working for respondent on October 4,

2003.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.   Claimant is entitled

to temporary total disability benefits beginning October 6, 2003 and continuing through a

date yet to be determined with the exception of those days claimant attempted to return
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to work for respondent.   Respondent has controverted claimant’s entitlement to indemnity

benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is hereby awarded an

attorney fee in the amount of 25% of the indemnity benefits payable to the claimant.  This

fee is to be paid one-half by the carrier and one-half by the claimant.   The respondents

are to withhold the claimant's portion of the attorney's fee from the claimant's award and

to pay the attorney's fee directly to the claimant's attorney.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


