
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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13, 2004, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. Kristofer E. Richardson, Attorney-at-Law ,
Jonesboro, Arkansas.

Respondents represented by Mr. Lee J. Muldrow , At torney-at-Law , Litt le Rock,
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STATEMENT OF THE CASE

A hearing w as conducted August 13, 2004, to determine whether the

claimant sustained a compensable injury w ithin the meaning of  the Arkansas

Workers’  Compensat ion Laws.

A prehearing conference was conducted in this claim on July 14, 2004,

and a Prehearing Order f iled July 15, 2004.  At the hearing, the part ies

announced that the stipulat ions, issues, as w ell as their respect ive contentions

w ere properly set  out in the Prehearing Order.  A copy of the Prehearing Order

w as introduced as “ Commission’s Exhibit  1"  and made a part of the record

w ithout objection.

It  w as st ipulated that  the employment  relationship existed at all relevant
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t imes, including October 25, 2001; that the claimant earned sufficient wages

to entitle her to the maximum compensation rates of $410.00 per week for

temporary total disability and $308.00 per week for permanent partial disability;

and that respondents had controverted the claim in its entirety.

By agreement  of  the part ies, the primary issue presented for

determination concerned compensability.  If answered affirmatively, claimant’s

entitlement to associated benefits must be addressed.  As affirmative defenses,

respondents raised the Statute of Limitations and lack of notice.

Claimant contended, in summary, that she sustained a compensable

injury to her left knee as the result of a specific incident identifiable in time and

place of occurrence on October 25, 2001; that respondents should be held

responsible for all medical and related treatment, together with continued,

reasonably necessary medical treatment; that she was temporarily totally

disabled for the period beginning February 13, 2002, and continuing through

September 1, 2002; and that a controverted attorney’s fee should attach to any

benefits awarded.  Claimant reserved the issue of permanent disability, if

applicable.

The respondents contended that the claimant did not sustain an injury

arising out of and during the course of her employment with Lexicon, Inc.; that

the claimant cannot satisfy the statutory requirements  for compensability and

respondents controvert the claim in its entirety.  Respondents further maintain
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that the claim is barred by the Statute of Limitations, and, in addition, that it

was never provided any notice of an alleged injury prior to the filing of the claim

on October 24, 2003.

In addit ion to the claimant , Marty Lynn Burnett w as called as a

corroborating w itness in her behalf .  William Boyd Johnson, Clifton Leon

Richmond, and Randy Paul Lew is w ere called as w itnesses by the respondents.

The record is composed solely of  the transcript  of  the August 13, 2004,

hearing  containing several medical exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The st ipulat ions agreed to by the parties are hereby accepted as fact.

3. The claimant  has failed to prove, by a preponderance of  the credible

evidence, that  she sustained a injury arising out  of  and during the course

of her employment w ith Lexicon, Inc., as the result of a specif ic incident

at the w orkplace on October 25, 2001.



-4-

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that  her physical problems, need for treatment, and disability

w ere direct ly and causally related to a w ork-related injury.

5. In the event compensability is overcome, w hich is inconsistent w ith the

foregoing f indings and conclusions, the claim w ould not be barred by

limitat ions or lack of  not ice.

6. Respondents have controverted this claim in it s ent irety.

DISCUSSION

The record in this case is replete w ith inconsistencies and contradict ions.

It  turns entirely upon the credibility of the claimant and her one corroborating

w itness, Marty Lynn Burnett.  For reasons set out further below , I did not  f ind

Mr. Burnett to be a credible w itness.

A claimant’s test imony is never considered uncontroverted.  The

test imony of  an interested party is alw ays considered to be controverted.

Lambert vs. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985);

Nix vs. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994);

Continental Express vs. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

 Mr. Burnett is the claimant ’s f iancee.  Mr. Burnett w as formerly

employed by Schueck Steel as a job foreman.   He w as also the claimant’s

supervisor on October 25, 2001.  Mr. Burnett acknow ledged having a sporadic

relat ionship w ith the claimant during the period of her employment w ith the
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respondents.  Mr. Burnett described the relationship as “ off  and on”  because

he w as married at the t ime.  Mr. Burnett ’s test imony surrounding the alleged

report of  injury w as extremely vague.  Although Mr. Burnett maintained that he

recalled the claimant complaining about her knees hurt ing w hile at w ork, he

could not relate the complaints to a specif ic incident.  He improperly concluded

that  the complaints related to her job act ivit ies.  He conceded that  there w as

no specif ic incident  reported.  He explained that  after the claimant  continued

to voice physical complaints, he realized that  her problems might be more

serious, and that  he, in turn, advised the safety director, Todd Bernard, and

later the mill superintendent, R.J. (later ident if ied as Robert  Johnson), w ho had

apparently moved to South Carolina about  the claimant ’s problems, and that

R.J.’s response was, allegedly, “ She’s shit  out  of  luck.”   (Tr.8-10, 18-20, 59)

Mr. Burnett acknow ledged that he did not follow  company procedures in

failing to f ill out  an Employer’ s First Report of Industrial Injury.  In fact, Mr.

Burnett had filled out reports of injury in the past and failed to do so in this

case.  No rat ional explanat ion w as given for this omission.  Because of the

int imate relationship betw een the claimant and Mr. Burnett, I am persuaded that

he w ould have f illed out an incident  report had an injury, in fact, been reported.

I feel compelled to point out that  Mr. Burnett test if ied at the hearing, and in his

deposit ion, that he w as terminated on January 9, 2004, w hile maintaining that

he w as terminated because of attendance problems, when in fact he voluntarily
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terminated his employment after refusing to take a drug test required by the

employer in 2003.  (Tr.16, 22, 49)

The claimant, Sherry Diane Mansfield, test if ied in her ow n behalf .  Ms.

Mansfield stated that  she reported her injury to several co-w orkers, including

Mr. Burnett and Randy Lewis.  

Randy Lewis w as called as a w itness by the respondents and specif ically

denied having any know ledge of an alleged injury.  He further stated that he did

not observe the claimant having any physical problems w hile at w ork.

William B. Johnson and Clif ton Leon Richardson w ere also called as

w itnesses by the respondents and denied observing the claimant experiencing

any physical problems or the claimant ever report ing any w ork-related incident

to them.

The claimant  test if ied that  she init ially reported to Mr. Burnett, “ I think

I just – I think I’ ve got a strained or pulled muscle,”  w hile continuing to w ork.

She stated that  after a couple of w eeks w ithout improvement, she f irst w ent

to see a Dr. Butler who advised her to see an orthopedic doctor and that she

subsequently made an appointment w ith Dr. Carl Huf f in Dyersburg, Tennessee,

w ho init ially t reated her conservat ively w hile advising her that surgery might  be

necessary.  Surgery w as ult imately performed in February, 2002, and paid

under her ex-husband’s health insurance coverage.  (Tr.29-32)

The claimant ’s testimony is inconsistent w ith, and cont radicted by the
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medical evidence.  The record ref lects that  the claimant  w as init ially examined

and treated by Dr. Judith Butler on November 15, 2001.  (Jt. Ex. B)

The record ref lects that  the claimant had already been seen by Dr. Huff

prior to that  date.  Specif ically, the claimant w as seen as an out-patient by Dr.

Huff on November 9, 2001.  The history contained in Dr. Huf f ’s report  is set

out below:

This pat ient  is seen on evaluation today.  She has had trouble for 6 months
w ith her right  arm, elbow  and hand.  She has been report ing numbness and
w eakness in the right hand.  The numbness involves the ring and lit t le f ingers.
Also, the left  knee has been a problem for a year.  She has tw isted the knee
and since that t ime has had pain, sw elling, giving w ay, locking and popping.
(Jt . Ex, A, p.1) (Emphasis supplied)

It  must be further noted that  the claimant  also test if ied about a non-work

related incident w hich occurred prior to undergoing left  knee surgery w hen she

apparently stepped of f  a curb w hile gett ing into her car w hile maintaining that

the incident did not cause additional injury.  (Tr.34)

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

her favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d

629 (1970).  Under prior law, it was the duty of the Commission to draw every
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legitimate inference in favor of the claimant and to give claimant the benefit of

the doubt in making factual determinations.  However, current law requires that

evidence regarding whether or not claimant has met her burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

As previously noted, the record in this case is replete with

inconsistencies and contradictions.  After review the evidence in this case

impartially, without giving the benefit of the doubt to either party, I find that the

claimant has failed to prove that she sustained a compensable injury within the

meaning of the Arkansas Workers’ Compensation Laws.  Accordingly, the

within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                              
Chief Administrat ive Law  Judge             


