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STATEMENT OF THE CASE

A hearing w as conducted May 28, 2004, to determine w hether the

claimant sustained a compensable injury w ithin the meaning of  the Arkansas

Workers’  Compensat ion Laws.

A prehearing conference was conducted in this claim on April 14, 2004,

and a Prehearing Order w as f iled on said date.  At  the hearing, the part ies

announced that the stipulat ions, issues, as w ell as their respect ive contentions

w ere properly set  out in the Prehearing Order.  A copy of the Prehearing Order

w as marked “ Commission’s Exhibit  1"  and made a part of the record w ithout

objection.

It  w as st ipulated that  the employment  relationship existed at all relevant



-2-

t imes, including  September 26, 2003, and October 15, 2003; that the claimant

earned sufficient wages to entitle her to the maximum compensation rates of

$440.00 per week for temporary total disability and $330.00 per week for

permanent partial disability in the event the claim(s) were found compensable;

and that the claims have been controverted in their entirety.

By agreement of  the part ies, the primary issue presented for

determination concerned compensability.  If overcome, claimant’s entitlement

to associated benefits must be addressed.

Claimant contended, in summary, in summary, that she sustained a

compensable back injury as the result of two (2) specific events identifiable in

time and place of occurrence, specifically, September 26, 2003, and, again, on

October 15, 2003; that the initial medical treatment was for a knee injury which

was subsequently determined to be sciatica related to  the claimant’s low back;

that the claimant  sustained a second back injury on October 15, 2003; that the

respondents should be held responsible for all hospital, medical, and related

treatment, including low back surgery, together with continued, reasonably

necessary medical treatment; that she was entitled to temporary total disability

for the period beginning October 15, 2003, and continuing through the present,

maintaining that her healing period had not ended; and that a controverted

attorney’s fee should attach to any benefits awarded.  The claimant reserved

the issue of permanent disability.
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The respondents contended that the claimant did not sustain any injuries

to either her knee or back which arose out of and during the course of her

employment; that all of the claimant’s physical problems pre-existed the  dates

of the alleged injuries and that the medical history was totally inconsistent with

the alleged injuries, and controvert the claims in their entirety.

The claimant  w as the only w itness to test if y.  The record is composed

solely of the transcript  of the May 28, 2004, hearing containing numerous

exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The st ipulat ions agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of  the credible evidence,

that  she sustained a compensable back injury as the result of a specif ic

incident identif iable in t ime and place of occurrence on September 26,

2003, w hich w as subsequently aggravated by a second incident on
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October 15, 2003.

4. The claimant has proven, by a preponderance of the evidence, that all of

her physical problems, need for treatment, and disability are directly and

causally related to the September 26, 2003, w ork-related injury and the

October 15, 2003, aggravation.

5. Respondents are responsible for paying and/or reimbursing the health

insurance provider for all hospital, medical and related treatment,

including, but not limited to claimant’s back surgery, and respondents

remain responsible for continued, reasonably necessary medical

treatment.

6. The claimant  is ent it led to temporary total disabilit y benefits for the

period beginning October 16, 2003, and continuing through a date yet

to be determined.

7. The claimant ’s healing period had not ended as of  the date of the w ithin

hearing.

8. Respondents are entit led to a credit  or offset equal to dollar-for-dollar,

the amount of benefits the claimant  has previously received for medical

services, as w ell as for a group disability policy pursuant to the

provisions of  Ark. Code Ann. §11-9-411 (Repl. 2002).

9. Respondents have controverted these claims in their ent irety.

10. Claimant’s entit lement to permanent disabilit y benefit s has been
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specif ically reserved.

DISCUSSION

The facts in this case are basically undisputed.  The record ref lects that

the  claimant ’s  injuries  were  both  w itnessed  by  a  co-w orker,  Cornelius

Lovelace,  and  w ere prompt ly reported to the claimant ’s immediate

supervisors.  In fact, it  does not appear that the employer has, at any time

disputed the occurrence of the specif ic incidents at the w orkplace.  Rather, the

record ref lects that  a claims adjustor for the respondent-insurance carrier

controverted the claim based upon the adjustor’s interpretat ion of the medical

evidence that  the injury w as related to a pre-exist ing condit ion.  It  is unclear

w hat  specif ic medical records the respondents relied upon in disputing the

claim.   After the claimant noted several discrepancies and errors in the medical

history contained in Dr. Jeffrey A. Dlabach’s report, the claimant contacted the

doctor’s off ice and, as w ill be set out further below , Dr. Dlabach issued a

corrected report.  Despite the clarification in the medical records, w hich

corroborate the claimant’s test imony and without offering any evidence that the

injury did not occur and w as not t imely reported, respondents, nevertheless,

continued to ontrovert the claim.

It must further be noted that although the claimant , at all t imes,

maintained that  her physical problems, need for treatment and disability w ere

related to her job-related injuries, claimant ’s medical treatment w as paid under
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her employer’s health insurance policy. In addition, the record ref lects that the

claimant began receiving long-term disability benefits beginning in April,  2004.  The

amount received was in excess of her temporary total disability rate.  However, she

w as paid accrued benefits from the date of her terminat ion of employment.   (Tr.47-

48, 52)

HISTORY

The claimant , Cynthia Lutz, is fif ty-eight (58) years old.  The claimant is

a cert if ied, licensed occupational therapy assistant.  She has worked as a

therapist  for approximately thirt y (30) years, save t ime that  she w as required

to quit  w orking because of personal health problems, as well as to care for her

mother w ho became gravely ill.  The claimant is a breast cancer survivor.  She

took of f  w ork several years during the mid-1990' s follow ing tw o (2)

lumpectomies and follow -up t reat ment .  The claimant  has been cancer f ree

since 1998.   After returning to w ork, the claimant took additional time off  to

care for her elderly mother in 2000.  The claimant also sustained a non-work

related injury to her left  knee w hen she tore a meniscus at home w hich required

surgery in June, 2002.  The claimant began working for  Beverly  Enterprises

in November, 2002, as a rehabilit at ion t herapist .   The claimant w orked with

geriatric patients.  The claimant  w orked  primarily  w ith   st roke  pat ients, as

w ell as arthrit ic patients.   Her dut ies consisted primarily of  transferring pat ients,

lif t ing patients, and follow ing a plan of care and exercise designed by the



-7-

registered occupational therapist .  She described her w ork as extremely

physically demanding.  The claimant denied having sustained any prior w ork-

related injuries.  Further, the claimant  denied experiencing any prior physical

problems beyond the cancer and lef t  knee injury.  The claimant did not report

any physical problems during the course of her employment w ith the

respondent herein prior to September 26, 2003.  At the time of claimant’s

accident, she w as w orking w ith a registered physical therapist, Cornelius

Lovelace.  The incident in w hich claimant  sustained her injury is described

below:

Q     Okay.  Now , if  you w ould, tell His Honor about September 26, 2003.
What , if  anything, occurred on that date that has bearing on the injury for
w hich w e are here to seek a f inding of compensability?

A     We had a very dif f icult  pat ient.  This part icular patient w as very heavy,
plus this part icular patient  w as in a body cast .

Q     What w as the patient ’s name, if  you recall?

A     Her name w as Ms. Geraldine Pierce.  She had been in a horrible car wreck.
She also had pins in both ankles w ith w ire frames around each foot, w hich
made it very dif f icult  to posit ion yourself correctly w hen trying to work w ith
this pat ient in trying to transfer her.  She was also non-weightbearing.

Q     Let me ask you this.  Having w orked in a hospital and grow n up at the
knee of several physicians, I’ve been involved in transfers.  When someone is
in a bed, how  w ould you get Geraldine Pierce out of a bed or a w heelchair?
What did you physically have to do?

A     Well, t he first thing that w e had to do is we had to put her body cast on
her, w hich involved very gently rolling her from side to side, because the body
cast  is enormous and very bulky and very heavy.  So it  took a lot of  t ime to
gently – the woman was in a lot of  pain.  Once we got the body cast on her,
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w e had to literally just physically raise her up, posit ion her on the side of the
bed, and then lift  her from the bed to her w heelchair.

Q     What did she w eigh with all this armament that she had on?

A     I don’t  know  w hat she w eighed w ith all that on.  She w as – w ithout all
that  she w eighed 200 pounds, around 200 pounds, if  I recall correct ly.  With
all of that on it  w as very, very heavy.  I w ouldn’ t  – I don’t  know  how  much she
w eighed w ith all that .

Q     What w as your role in moving her?  Were there tw o of you –

A     Uh-huh.

Q     – that w ould move her?  Was Mr. Lovelace the other person who would
move her?

A     Yes.

Q     What w ere you – w ere you w orking w ith Mr. Lovelace on September 26,
2003 w hen you w ere hurt?

A     Yes, uh-huh.

Q     Describe, if  you w ould, how  that  unfolded or w hat  happened and w hat
you w ere doing that led to the event or dif f iculty?

A     We w ere t ransferring Ms. Pierce from her bed to her w heelchair.  Like I
say, she w as very, very non-w eightbearing, so the total burden of her weight
w as on both of us and, again, she also had a chronic contagious staph
infection, so w e alw ays had to be in gow ns and masks and gloves and, you
know , w hich added to the cumbersomeness of everything.  She w as in
isolation.  So we proceeded to t ransfer her from her bed to her wheelchair the
best that w e could, you know .

Q     Okay.  And w hat part of her or which end of the patient w ere you on?

A     He w as on one side –

Q     Meaning Mr. Lovelace?
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A     Mr. Lovelace w as on one side, like under her arm and one leg, and I w as
on the other side under one arm and one leg.

Q     Each of you w ere shouldering upwards of 100 pounds of w eight from her,
assuming it  w as divided?

A     Oh, yes, definitely.

Q     Okay.  So tell me w hat  happened next.  When in the process of this did
you feel or experience any sort of  sensation that w as dif ferent than what you
felt before then?

A     As soon as w e put her in the chair – you know , w e both struggled, of
course.  As soon as w e put her in the chair, I immediately felt pain in my right
side of  my leg, foot , ankle, leg.  (Tr.12-14)

The record ref lects that the claimant init ially reported her injury to the

district manager, Susan Murphy.  In addition, the claimant subsequently

reported her physical problems to Mitzi Johnson, the onsite administrator.  The

claimant w as initially examined and t reated by Dr. Jeffrey Dlabach, an

orthopedic surgeon w ith the Campbell Clinic in Collierville, Tennessee.  The

claimant f irst  saw  Dr. Dlabach on September 29, 2003, at w hich t ime she

voiced complaints involving both her low back, as w ell as her right knee.  The

claimant cont inued working w hile self-restrict ing her work act ivit ies through

October 15, 2003.  The claimant  sustained either an exacerbation or an

aggravation of her pre-exist ing condition on October 15, 2003, w hich is

described below:

Q     Okay.  Well, let ’s get  this w hole thing in context.  So continue on until
October 15, 2003 and tell me w hat  happened on that  date that  affected your
condit ion?
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A     I was treating a patient .  I w as sit t ing on the mat , and I w as sit t ing
because I w as in pain.  I w as doing range of  mot ion on a patient  w ho w as in
a w heelchair.  When I stood up to reposit ion my patient, my right side gave out
and I jerked to keep f rom falling, and sat  right back dow n on the mat because
I thought I was going to pass out.  The room w as full of patients, so I just  sat
until Cornelius took everyone out.

Q     Okay.  Cornelius Lovelace w as there and your co-w orkers?  

A     It  w as in the same room, yes.

Q     What did you do after that?  Were you able to get up and w alk around?
Did you go talk to Susan Murphy or –

A     No, I craw led to my van and w ent  home.

Q     Did you talk to anybody?  Did you talk to Susan Murphy?

A     I talked to Cornelius.

Q     You talked to Cornelius?

A     After he took all the patients out, he came back and he says, “ What ’s
w rong?  Something’s wrong, isn’ t  it?”   I said, “ Yeah, did you see me almost
fall?”   He said, “ Yeah, you immediately got very, very quiet.  You immediately
got very, very quiet.”   And I said, “ I’m going to pass out, I’m in so much pain.”

Q     Did Cornelius have any paperw ork, in other w ords, some similar
management-like responsibilit ies that  you had, or w ould he f ill out paperw ork
on patients and keep track of  things and order of the day of the part icular
patient?  Would he do those kinds of  things?

A     Well, w e both had to document and log every day, yes.

Q     Okay.  Was Susan Murphy there w hen this problem happened?  I’m
w ondering w hy you didn’ t  talk to Susan Murphy that  day?

A     No, I w ork in Wynne, and she’s in West Memphis.

Q     Okay.
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A     She’s nowhere near.

Q     So she w ouldn’ t  have been there?

A     No, no, she’s nowhere near.

Q     Would it  have just  been you and Cornelius Lovelace?

A     Yes.

Q     So there w as no one else to tell at that location?

A     No, no.

Q     And the same w ould be true on September 26, 2003 also, correct?

A     Correct.

Q     What happened after 10/15/2003?

A     I called Susan, and I told her how –

Q     You’ re referring to Susan Murphy.  Is she in West Memphis?

A     Yes, I called her at  home.

Q     Okay.

A     And she said, “ Oh, this is a lot w orse than I thought it  w as.  Maybe I need
to fax you some papers,”  at w hich t ime she did.

Q     And w as it  a lot w orse than you thought  it  w as, too?  I mean, you w ent
back to w ork after September 26, right?

A     Yes, I did.

Q     And you hoped that  you could continue the work, and that ’s why you
w ere w orking on the 15 th of October?

A     Yes.  (Tr. 22-24)
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The claimant has not returned to gainful employment since October 15,

2003.  After returning to Dr. Dlabach, it  w as determined that the source of the

claimant’s physical problems w as related to her back rather than her right low er

extremity.  The claimant w as init ially t reated conservat ively w hich failed to

improve her condit ion.  She then underw ent tw o (2) spinal blocks, attempting

to avoid surgery, how ever, the claimant ult imately underwent back surgery on

February 11, 2004.  

The claimant w as terminated on January 16, 2004, apparent ly, because

she could not return to w ork.

Again, it is undisputed that both of the incidents in w hich the claimant

reported injuring herself  w ere w itnessed by a co-w orker.  It  is further

undisputed that  the claimant  t imely reported the accidents to her supervisors.

The record reflects that the claimant f irst f illed out the necessary paperw ork to

pursue her workers’  compensation claim follow ing the second incident on

October 15, 2003.  The claimant w as then contacted by a representative of the

insurance company, Cynthia Humphrey, w ho related to the claimant  that  her

claim w as being denied because of an alleged accident in 1995.  Based upon

the representations of Ms. Humphrey, the claimant contacted Dr. Dlabach’s

off ice to obtain a copy of  his report .  As w ill be ref lected further below , Dr.

Dlabach subsequently issued a clarifying report to reflect that the claimant did

not report a long-term history of problems involving her right knee.  As
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previously pointed out, the claimant did experience a prior injury and surgery

involving the left  knee.  Further, the medical evidence ref lects that the

claimant’s physical problems w ere related to a back injury rather than an injury

involving the right low er extremity.  After giving a detailed, recorded statement

to the claims representative, including the timely reporting, as well as the

course of  medical t reatment , the claimant  received a letter advising her that

respondents w ere cont roverting the claim in its entirety, at w hich point , she

retained the services of an attorney to pursue the claim.  (Tr.56-59)

As previously pointed out, the claimant w as init ially examined and

treated by Dr. Jeff rey A. Dlabach, an orthopedic surgeon w ith Campbell Clinic.

The claimant f irst saw  Dr. Dlabach on September 29, 2003.  The history

contained in Dr. Dlabach’s init ial report  states:

This is a 57 year old female in the of f ice w ith tw o complaints, one being her
low er back, number tw o being her right knee.  In regards to the right knee she
states the onset has been several years in durat ion.  She denies any isolated
injury to the right  knee.  States the pain seems to be more posterolaterally.
States she is employed as an occupational therapy technician and she does a
significant amount of lif t ing, stooping, and squatt ing and feels like this could be
aggravating her knee.  States she has had previous surgery on the left  knee for
a possible torn meniscus and feel [sic] like the pain she had on the left  knee is
similar to w hat she is currently complaining of in the right knee.  She has had
occasional feelings of  instability but no actual giving away of  the knee.  She
does not have any significant swelling.  She has been taking Vioxx on a p.r.n.
basis for pain relief.  In regards to the lumbar spine, she has had no previous
history of any injury.  States forw ard f lexion seems to be more aggravat ing w ith
extension actually giving her some relief.  States she has had pain for
approximately four months.  Again, she relates this to possibly type of
occupation w here she does a signif icant amount of lif t ing.  She denies any
numbness or t ingling in either low er extremity.  She has had no increased pain
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w ith coughing or sneezing.  She has had no bowel or bladder change to require
stool sof teners or laxatives on a regular basis.  Other than her low er back and
her right knee pain she has no other orthopaedic complaints.  (Resp. Ex.
B)(Emphasis supplied)

The record reflects that the claimant cont inued under the care of Dr.

Dlabach w ho init ially treated the claimant  primarily for a right knee injury.

Follow ing cont inued complaints, as well as addit ional diagnost ic studies,

including an MRI study, Dr. Dlabach determined that the claimant  had a disc

extrusion w it h canal stenosis at L4-5, at w hich t ime she w as referred to Dr.

Rivera-Tavarez, a physiatrist w ithin the clinic, for evaluation of  a lumbar

epidural block. 

The claimant  w as f irst  examined and evaluated by Dr. Rivera-Tavarez on

October 28, 2003.  This history contained in Dr. Rivera-Tavarez’s report is

inconsistent w ith the history given by Dr. Dlabach, but, in keeping w ith the

record as a whole.  It  states:

Ms. Lutz is a 57 year old female w ho comes today for an init ial evaluation
referred by Dr. Dlabach.  Her chief complaint is pain in the low back and right
low er extremity including the posterolateral thigh, knee and posterior calf dow n
to the ankle w ith associated burning, t ingling and numbness.  The symptoms
have been going on for about a month.  She initially saw Dr. Dlabach w ith a
main complaint of right knee pain and, after some evaluation, he did an inject ion
to the knee that  just provided mild temporary relief and then the symptoms
came back.  She has also tried a Medrol Dosepak and other oral medications
w ith no help.  She has tried some physical therapy w ith no help.  In general,
she states that she has noticed just very minor improvement since this started.
She st ill has pain all the t ime and it  limit s all of her act ivit ies.  In general, she
says that the pain is 9  out  of  10 on the pain scale.  She refers that she had
previous episodes of back and leg discomfort but never has severe or prolonged
as this.  She also has a previous history of knee degenerative joint disease with
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surgery on the left  side in 2002.  (Jt. Ex. A, p.6)

The claimant w as also referred to Dr. Keith D. Williams on January 21,

2004.  Dr. Williams’  report states:

Ms. Lutz is a healthy 57 year old w ho, back in September, had an acute onset
of right sided leg pain af ter lif t ing a patient w here she w orks as a certif ied
occupational therapy assistant.  She states that she init ially thought that she
tw isted something in her knee and w ent  to see Dr. Dlabach w ho determined
that  this w as likely coming f rom a root  pathology.  He put her on a Dosepak
and some pain medicine w hich didn’t  really seem to help.  She saw  Dr. Rivera
and, in the interim, had a MRI which demonstrated a large L4 herniated disc.
She w as scheduled for a few  epidural blocks w hich have provided her w ith
about 50% relief, how ever have begun to w ear off  over the last w eek or so.
She states that  she is now  having continued very severe low  back pain that
extends into the right buttock, dow n the posterior thigh and around to the
anterior port ion of the foot and into all 5 toes.  She has no bow el or bladder
complaints and no other signif icant const itut ional signs or symptoms.  She has
done some physical therapy, how ever this w as too painful for her and she has
since discontinued this.  She will take ½  a Lortab at  night t ime to obtain some
sleep.  (Jt. Ex. A, p.1)

Finally, as previously pointed out, once the claimant review ed Dr.

Dlabach’s init ial medical report , she contacted his off ice to point out numerous

errors w hich resulted in Dr. Dlabach issuing a revised report  for the September

29, 2003, visit.  The amended history reflects the follow ing:

Ms. Lutz is a 57 year old w hite female w ho presents to the off ice today w ith
tw o complaints.  One being her low back and the second being her right  knee.
She states that these symptoms began tw o w eeks ago while at w ork and prior
to this she did not have any knee symptoms or back symptoms.  She localizes
her pain to the posterolateral aspect of  her knee.  She is employed as an
occupational therapy technician and is required to do a lot of lif t ing, stooping,
and squatt ing and this has cont inued to be an aggravation to her back and knee
symptoms.  She had surgery approximately tw o years ago for her left  knee for
a torn meniscus and had good resolut ion of her symptoms w ith that.  She feels
the symptoms in her right knee at this time are similar to those that w ere
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occurring in regards to her left  knee.  She does report that she feels her right
knee w ants to give way, but does not have any true instability episodes.  She
has been taking Vioxx as needed w ith some relief .  In regards to her back, she
states she has more pain w ith f lexion than with extension.  She has not had
any signif icant back injury in the past.  She reports some t ingling in the
posterior aspect of her knee and calf that extends to the dorsum of  her foot .
She does not  report any change of  control of  bow el or bladder funct ion.  (Jt.
Ex. A, p.11)

I feel compelled to point out that even Dr. Dlabach’s amended report

ref lects a history of problems involving the claimant’ s low  back and right knee

w hich began tw o (2) w eeks, rather than tw o (2) days earlier based on the

claimant’s report of injury.  However, the claimant , at all t imes, maintained that

her physical problems w ere related to an injury at w ork.  Further, the claimant

reported the injury to her employer, and related her problems, by history, to her

w ork before ever learning the true nature and extent of the injury.  It w as only

w ell after respondents controverted the claim that the claimant learned she

w as required to undergo back surgery related to the incidents of September 26,

2003, and October 15, 2003.  

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

her favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d
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629 (1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give claimant the benefit of

the doubt in making factual determinations.  However, current law requires that

evidence regarding whether or not claimant has met her burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

Based upon my observations of the claimant’s demeanor, I found her to

be a most credible witness.  Her testimony is undisputed.  The medical

evidence and the claimant’s course of medical treatment clearly reflects that the

claimant sustained a back injury which required treatment, including surgery.

Our courts have long recognized that a causal relationship may be established

between an employment-related incident and a subsequent, physical injury

based on evidence that the injury manifested itself within a reasonable period

of time following the incident, so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for the injury.  Hall

vs. Pitman Construction Co., 235 Ark. 104, 357 S.W.2d 263 (1962);

Harris Cattle Co. vs. Parker, 256 Ark. 166, 506 S.W.2d 118 (1974).   The

claimant’s credible testimony, together w ith the medical evidence establishes

the causal connection.  Kearby vs. Yarbrough Brother’s Gin Co., 248 Ark.
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1096, 455 S.W.2d 912 (1970); Exxon Corp. vs. Fleming, 253 Ark. 798, 489

S.W.2d 766 (1973).  Further, w hen no explanat ion is of fered for the absence

of company employees as w itnesses, w ho are in a posit ion to cont radict the

claimant’s testimony if  it  is not  t rue, the Commission, as t riers of  fact, may

properly draw  the inference that their test imony w ould have been unfavorable

to the company.  Brow er Mfg. Co., et al, vs. Willis, et al, 252 Ark. 755, 480

S.W.2d 950 (1972).

After review ing the evidence in this case impartially, w ithout giving the

benefit  of the doubt to either party, I f ind that the claimant has proven, by a

preponderance of the credible evidence, that she sustained a compensable

injury w ithin the meaning of  the Arkansas Workers’  Compensation Laws,

entit ling her to appropriate workers’  compensation benefits. 

As previously noted, it  is undisputed that  the claimant has previously

received medical services under a group health insurance policy, as w ell as

disability benefits under a long-term disability policy.  Accordingly, respondents

may reduce benefit s otherw ise payable to the claimant, dollar-for-dollar, t he

amount of benefits previously received subject to the third-party provider’s right

to reimbursement  pursuant  to A.C.A. §11-9-411.

In view  of the foregoing, I hereby make the follow ing:

AWARD

Respondent, Constitut ion State Services, is hereby directed and ordered
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to pay, to the claimant, t emporary total disability benefits at the rate of

$440.00 per week beginning October 16, 2003, and cont inuing through the

present and until such date as claimant ’s healing period is determined to have

ended.

All accrued benefits shall be paid in lump sum and w ithout discount;

however, respondents may claim credit  during the w eeks that the claimant

received disability benefit s f rom another source.

Respondents are further directed and ordered to pay and/or reimburse all

hospital, medical and related treatment , including, but not limited to claimant’s

back surgery, and respondents remain responsible for continued, reasonably

necessary medical treatment.

Additionally, claimant’s attorney, Mr. Mark Ledbetter, is hereby aw arded

the maximum statutory attorney’s fee on this ent ire Aw ard pursuant to the

provisions of  Ark. Code Ann. §11-9-715.

This Aw ard shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                              
Chief Administrat ive Law  Judge             


