
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F303970

JANICE M. LOWERY CLAIMANT

MCDONALD’S RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED DECEMBER 1, 2004

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE BYRON C. RHODES, Attorney at Law, Hot
Springs, Arkansas.

Respondents represented by the HONORABLE CAROL LOCKARD WORLEY, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on October 22,

2004.  A prehearing conference was held on August 24, 2004 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference and before the hearing, the parties agreed to the

following stipulations:

1.  It was agreed that there was an employer-
employee relationship on November 21, 2000 and
continuing through August 17, 2002.

2.  The compensation rates are $424/319.

The claimant contends that she sustained a gradual onset injury and is entitled

to medical benefits associated with treatment.
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The respondents contend the claimant’s current need for medical treatment is

associated with her activities at her current place of employment.  The claimant was

released to return to work on November 20, 2002, with a 2% left lower extremity

impairment and no restrictions or limitation of her activities.  The respondents contend

the claimant continued to work at McDonald’s until April 2, 2003, left, collected

unemployment benefits through November 15, 2003, and returned to work at Popeye’s

in a management position.  The respondents contend the claimant’s current need for

medical treatment is related to her current employment and is not a recurrence of her

previous injuries.  The respondents controverted benefits after January 21, 2004.

Issues to be litigated:

1.  Additional medical benefits beyond January 21, 2004.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  It was agreed that there was an employer-employee relationship on

November 21, 2000 and continuing through August 17, 2002.

2.  The compensation rates are $424/319.
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3.  The claimant has proven by a preponderance of the evidence that her current

need for medical treatment is a recurrence of her prior knee injuries.

4.  The respondents are responsible for additional reasonable and necessary

medical care.

DISCUSSION

The claimant sustained an injury on November 21, 2000, when she was working

the drive through window for the respondent employer.  When the claimant turned to

get another order, her feet stayed and, as she turned, she felt a snap and pain in her

left knee.  The claimant had surgery, received treatment, and returned to work.  The

claimant sustained another work injury to the same knee on August 17, 2002, which

required another surgery and treatment.  The claimant returned to work for the

respondent employer but subsequently was terminated and drew unemployment

benefits for about seven months.  The claimant then returned to work for another

employer, performing the same type work she was doing for the respondent employer. 

According to the claimant, she continues to have problems with her knee without having

a new injury.  The knee pain and problems are ongoing and just a continuation from her

original injuries.

Under cross examination the claimant confirmed that her November 21, 2000,

injury was paid by her private health insurance and not workers’ compensation

insurance.  The August 17, 2002, injury was accepted as compensable and the medical

bills were paid by the workers’ compensation insurance company.  The claimant had

her third knee surgery on October 18, 2002, remained off work about six weeks and

was released to return to work on November 20, 2002, with a 2% permanent
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impairment rating.  The claimant continued to work for the respondent employer until

April 2, 2003, when she was terminated.  A Form AR-C was filed by the claimant on

April 16, 2003.  The claimant drew unemployment benefits from April 5, 2003 through

November 15, 2003.  According to the claimant, her knee problems resumed after she

returned to work at Popeye’s, working 10 to 12 hours per day.  The claimant returned to

see Dr. Kenneth Martin on January 21, 2004.

Employers must promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark. Code Ann. §11-9-508(a)(Repl.

2002).  However, injured employees have the burden of proving by a preponderance of

the evidence that medical treatment is reasonable and necessary.    Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).   In assessing whether a given

medical procedure is reasonably necessary for treatment of the compensable injury, we

analyze both the proposed procedure and the condition it is sought to remedy. 

Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission Opinion filed

December 13, 1989 (Claim No. D511255).  Also, respondents are only responsible for

medical services which are causally related to the compensable injury.

In the present case, the claimant has returned to work for another employer and

in the course of her regular duties, she is experiencing continued knee problems.  The

respondents contend the claimant’s current problems are related to her current

employment and is not a recurrence of her prior knee problems.

An aggravation is defined as “a new injury resulting from an independent

incident.”  Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).  A



recurrence is defined as “a natural and probable consequence of a prior injury.” 

Weldon v. Pierce Brothers Const., 54 Ark. App. 344, 925 S.W.2d 179 (1996).

The Arkansas Court of Appeals has repeatedly held:

The test for determining whether a subsequent episode is a
recurrence or an aggravation is whether the subsequent
episode was a natural and probable result of the first injury
or if it was precipitated by an independent intervening cause. 
Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d
321 (1983).  If there is a causal connection between the
primary and the subsequent disability, there is no
independent intervening cause unless the subsequent
disability is triggered by activity on the part of the claimant
which is unreasonable under the circumstances.  Guidry v.
J&R Eads Constr. Co., 11 Ark. App. 219, 669 S.W.2d 483
(1984).  

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 167, 969 S.W.2d 677 (1998).

After a review of the medical evidence, I find the claimant has proven a causal

connection by a preponderance of the evidence between the previous knee injuries and

surgeries and her current need for additional medical care.  Dr. Kenneth Martin has

seen the claimant on two occasions during 2004 and has opined that the claimant’s

current problems are simply a continuation of the initial injury.  Dr. Martin does not

attribute the claimant’s problems to a new injury.  The claimant’s testimony was that

simply performing her job duties causes her pain, the same type of pain she

experienced with her prior knee injuries.   I find the claimant’s current problems are a

natural and probable result of her original injuries.   I find respondents are liable for

additional reasonable and necessary medical care.
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ORDER

The claimant has proven by a preponderance of the evidence that her current

need for medical treatment is a recurrence of her prior knee injuries.  The respondents

are responsible for additional reasonable and necessary medical care.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


