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OPINION AND ORDER

A hearing was held in this matter on June 15, 2004.  A prehearing conference was

conducted on April 14, 2004, and a prehearing order was filed on April 14, 2004.  A copy of

the prehearing order has been marked as Commission Exhibit No. 1 and made a part of the

record without objection.

During the prehearing conference, the parties agreed to the following stipulations:

1. The employer/employee/carrier relationship existed on October 1,
2002.

2. The claimant was earning sufficient wages to entitle him to the maximum rate
of compensation.

3. Respondents controverted this claim in its entirety.

During the prehearing conference, the parties also agreed that the issues to be litigated

at the hearing were limited to the following:
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1. Whether the claimant sustained an injury to his left shoulder that is
compensable under the Arkansas Workers’ Compensation Act.

From a review of the record as a whole, to include the testimony of the claimant, as

well as the medical records and other documentary evidence, the following findings of fact

and conclusions of law are made in accordance with Ark. Code Ann. § 11-9-704 (Cumm.

Supp. 1997):

FINDINGS AND CONCLUSIONS

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The stipulations agreed to by the parties and set forth above are hereby
accepted as fact.

3. The claimant satisfied by a preponderance of the evidence the elements
necessary to establish a compensable injury to his left shoulder;

4. The claimant is entitled to reasonably necessary medical treatment for his
compensable left shoulder injury;

5. The claimant is entitled to temporary total disability benefits for the periods of
time that he remained in his healing period and totally disabled from working;

6. The respondents controverted any liability for the claimant’s left shoulder
injury.

DISCUSSION

The claimant began working for the respondent employer in 1981 as a production

worker, and he has performed various functions during the course of his employment.  On

October 1, 2002, he was working as a first stage radial tire builder, and this job involved

applying the liner plies or cords to the tire.  It also involves applying the black walls and
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white walls to the tires.  Once the tire is completed, the claimant was required to lift  the tire,

weighing approximately twenty-five pounds, onto a  rack, including lifting the tire overhead

at times.  The claimant estimated that he lifted 175 to 200 tires in this manner each day.  

The claimant contends that he sustained a compensable injury to his left shoulder on

October 1, 2002.  I note that he had previously reported an injury to his right shoulder, which

the respondents had accepted as compensable.   He described the occurrence of this alleged

injury to his left shoulder as follows:

Well, I was lifting.  Well, I was building tires, and I went to pull some cord
apart on the tire.  The tack varies in the material and we overlap the first ply
and second ply.  And I reached up to pull the cord out to pull the tire.  As I
reached up to pull the cord, it was stuck.  When it’s stuck, you just don’t kind
of pull on it because it will stretch the material.  You’ve got to jerk on it.  I
was jerking the material loose, and I noticed that I had a sharp pain then.  As I
went ahead and I kept building, and I noticed that pain would increase also
when I would pull the beads apart.

The claimant reported the incident immediately, and an accident form was completed.  

The respondent sent the claimant to Dr.  Craig Ditsch, a general practitioner, and the

claimant saw Dr.  Ditsch on October 1, 2002.  Dr.  Ditsch’s report indicates that the claimant

was complaining of bilateral shoulder pain, and Dr.  Ditsch indicates that the orthopedic

surgeon who treated the claimant for his right shoulder injury had opined that “his shoulders

are ‘worn out.’” Dr. Ditsch indicates that his clinical examination did not reveal any

crepitance or swelling.  X-rays did not reveal any abnormality.  Based on these findings, he

diagnosed bilateral shoulder/trapezius muscle pain, and he treated the claimant conservatively

with medication.  He also recommended that the claimant try to move to a job that did not

require overhead  work.   
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When the claimant continued to complain of problems with both shoulders, Dr. 

Ditsch referred him to Dr.  John Young, an orthopedic surgeon, who saw the claimant on

October 22, 2002.  Dr.  Young’s report focuses on the right shoulder and the treatment that

had been provided for the right shoulder, and it does not appear from the report that Dr.

Young considered the claimant’s left shoulder problems during that visit.  A MRI of the

claimant’s left shoulder was performed on November 19, 2002, at the request of Dr.  Young,

and this MRI revealed the following findings:

Mild degenerative changes at the left acromioclavicular joint.  Otherwise
normal MRI of the left shoulder.

In a narrative letter dated November 26, 2002, Dr.  Young indicates that the claimant

demonstrated good range of motion and good strength during his clinical examination of the

left shoulder.  Dr.  Young opined that the left shoulder was not “significantly symptomatic,”

even though he acknowledged that “the left shoulder does have mild arthritic changes in the

acromioclavicular point.”  Dr.  Young also opined that the claimant would experience

occasional pain.  However, he concluded that surgery was not warranted.   

On January 23, 2003, the claimant was seen by Dr.  Chris Alkire, an orthopedic

surgeon.  Dr.  Alkire notes that the claimant was complaining of problems with both

shoulders, but, since the respondent denied liability for the left shoulder complaints, Dr. 

Alkire primarily  provided treatment only for the right shoulder.  Dr.  Alkire subsequently

recommended surgery for the claimant’s right shoulder, which was performed on February

18, 2003.  The claimant returned to Dr.  Alkire on March 31, 2003, complaining that his left

shoulder was then  worse then the right.  The report indicates that Dr.  Alkire’s clinical
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examination  revealed minimal tenderness to palpation of the anterior acromion  with a

positive CAR sign.  Dr.  Alkire opined that the claimant would probably need surgery on the

left shoulder but would wait until he recovered completely from the surgery on the right

shoulder.  Surgery was ultimately performed on the left shoulder on May 20, 2003.  

Since the claimant contends that he sustained an injury after July 1, 1993, this claim is

controlled by the Arkansas Workers' Compensation Law as amended by Act 796 of 1993. 

Consequently, to establish the compensability of the claim, the claimant must satisfy the

requirement for establishing one of the five categories of compensable injuries recognized by

the amended law, including the requirements common to all categories of injuries.  See, Jerry

D. Reed v. Con Agra Frozen Foods, Full Workers' Compensation Commission, Opinion filed

Feb. 2, 1995 (Claim No. E317744).  Since the claimant in the present claim alleges that he

sustained an injury as a result of a specific incident  which is identifiable by time and place of

occurrence, the requirements of Ark. Code Ann. §11-9-102(4)(A)(i) (Cumm. Supp. 1997) are

controlling, and the following requirements must be satisfied:

(1) proof by a preponderance of the evidence of an injury arising out of and in the
course of his employment (see, Ark. Code Ann. § 11-9-102(4)(A)(i) (Cumm. Supp.
1997); Ark. Code Ann. § 11-9-102(4)(E)(i) (Cumm. Supp. 1997); see also, Ark. Code
Ann. § 11-9-401(a)(1) (Cumm. Supp. 1997));

(2) proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death (see, Ark. Code Ann. § 11-9-102(4)(A)(i) (Cumm. Supp. 1997));

(3) medical evidence supported by objective findings, as defined in Ark. Code
Ann. § 11-9-102(16), establishing the injury (see, Ark. Code Ann. § 11-9-102(4)(D)
(Cumm. Supp. 1997));

(4) proof by a preponderance of the evidence that the injury was caused by a
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specific incident and is identifiable by time and place of occurrence (see, Ark. Code
Ann. § 11-9-102(4)(A)(i) (Cumm. Supp. 1997)).

If the claimant fails to establish by a preponderance of the evidence any of the requirements

for establishing the compensability of the injury alleged, he fails to establish the

compensability of the claim, and compensation must be denied.  Reed, supra. 

In the present claim, I find that the claimant satisfied by a preponderance of the

evidence the elements necessary to establish a compensable injury to his left shoulder.  The

claimant testified that he experienced the onset of pain in his left shoulder on October 1,

2002, while lifting a tire over his head.  He reported this incident immediately, and

immediately was sent for medical treatment.  The medical records contain objective findings

which document an abnormality.  Although the condition revealed by the objective findings

pre-existed October 1, 2002, I note that the claimant did not experience any significant

difficulties with his left shoulder prior to October 1, 2002.  Moreover, the claimant’s

testimony establishes that he began to experience disabling problems subsequent to October

1, 2002, that he had not previously experienced.  Video surveillance was submitted into the

record which primarily shows the claimant engaged in activities related to coaching a boy’s

baseball team as well as engaged in various other activities, the claimant is not shown

engaging in activities that are inconsistent with the alleged injury or with his testimony at the

hearing conducted in this matter.  Consequently, I find that the preponderance of the evidence

establishes that the claimant sustained an injury to his left shoulder  arising out of and in the

course of his employment, as the result of an incident identifiable by time and place of
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occurrence.  Furthermore, I find that this injury is established with medical evidence,

supported by objective findings, and that the injury caused internal or external physical harm

to the body which required medical services and resulted in disability.  Accordingly, I find

that the claimant satisfied by a preponderance of the evidence the elements necessary to

establish a compensable left shoulder injury.

ORDER

The respondents are directed to pay benefits in accordance with the findings of fact

set forth herein, along with their proportionate share of attorney's fees.  All accrued sums

shall be paid in a lump sum without discount and this award shall earn interest at the legal

rate until paid pursuant to Ark. Code Ann. § 11-9-809 (Cumm. Supp. 1997).

IT IS SO ORDERED.

___________________________
HON. C. MICHAEL WHITE
Administrative Law Judge


