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STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on November

25, 2003.  A prehearing conference was held on October 21, 2003 and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference and prior to the hearing, the parties agreed to the

following stipulations:

1.  There was an employer-employee relationship on
August 5, 2003.

2.  The average weekly wage is $770 and the
compensation rate is $440.

The claimant contends that he sustained a compensable specific incident injury

to his right knee on August 5, 2003 and is entitled to medical benefits and temporary
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total disability benefits from August 10, 2003, to a date to be determined.  The claimant

also contends attorney’s fees are requested.

The respondents contend that the claimant did not sustain a compensable injury

in the course and scope of his employment, but, alternatively, if the claim is found to be

compensable, the claimant’s healing period ended on October 16, 2003.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on August 5, 2003.

2.  The average weekly wage is $770 and the compensation rate is $440.

3.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury arising out of and in the course of his employment.

DISCUSSION

The claimant, 28 years old, was working for the respondent employer laying pipe

on August 5, 2003, making $17.60 per hour.  According to the claimant, as he and

another employee were placing lids on manholes, his right leg slid into a manhole and

the lid hit him in the leg.  The claimant testified that he reported the incident to his

supervisor, Doug Younger.  The claimant testified that the incident happened at 9:00
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a.m. on August 5, 2003, and he continued to work until 11:30 a.m. and went home and

laid on the couch after that.  According to the claimant, his knee was bruised and

swollen.  The claimant returned to work the next day and ran the backhoe some and

ran a remote control “Whacker Packer,” and worked the next day.  According to the

claimant, by August 10, 2003, his knee started locking up and he went to Saline

Memorial emergency room.  The claimant has not returned to work since the

emergency room visit.  According to the claimant, his knee still swells and hurts but  he

was released to full duty on October 16, 2003.

Under cross examination, the claimant confirmed that he did not ask to see a

doctor on August 5, 2003, but, in fact, indicated that he thought his knee would get

better.  The claimant worked August 6 and August 7, regular duty.  The claimant

testified that he has not tried to work since going to the emergency room in August. 

The claimant did apply for unemployment benefits and has now put in a few

applications.

Laci Lobbs, wife of the claimant, testified that before the claimant went to work

on August 5, 2003, his knee was fine and around 12:30, when he came home, his knee

was bruised and swollen and he was limping.

Lisa Jones, mother-in-law of the claimant, testified that she did not see the

claimant the morning before he went to work on August 5, 2003, but did go pick him up

from work about 11:30 and saw his knee was swollen and bruised.

Douglas Younger, foreman for the respondent employer, testified that on August

5, 2003, it had started to rain and the claimant came to him and wanted to go home. 

Mr. Younger testified that he told the claimant that he needed him to stay and the
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claimant stated he was going home.  Mr. Younger testified that the claimant was a hard

worker but did like to back talk.  Mr. Younger testified further that the claimant did not

report a work injury on August 5, 2003, nor did he notice the claimant limping. 

According to Mr. Younger, the claimant worked the rest of the week without “skipping a

beat.”  (T., p. 37.)  The claimant did not work the weekend, as he stated he needed to

work on his car.  Mr. Younger confirmed the claimant did not report a work injury after

he returned to work on August 6, 2003 and August 7, 2003.

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2002).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, the claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable specific incident injury in the course of and

arising out of his employment.  The claimant has the burden of proving by a

preponderance of the evidence that his condition is causally related to his employment. 
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Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  While the

claimant testified about a specific incident at work where he hit his knee, he testified

that he reported the incident to his supervisor.  The supervisor, Doug Younger,

specifically denied any report of a work injury.  Mr. Younger testified that because of

possible rain, the claimant wanted to go home early on August 5, 2003, and did leave

early and that he and the claimant had words because he did not want the claimant to

leave when he did.  Mr. Younger testified that the claimant worked the next two days

without any mention of an injury or without any noticeable limp.  The claimant only

sought medical treatment over the weekend at the emergency room and that report

indicates that the claimant had a work injury about six days ago.

After considering all the credible evidence, I found the supervisor’s testimony to

be more credible than the claimant’s testimony.  The documentation in the sparse

medical evidence also did not correspond with the claimant’s account of the time frame

for a work injury.  I simply found the preponderance of the evidence did not support the

claimant’s contention of a work injury.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury arising out of and in the course of his employment. 

The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


