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STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 3, 2004, in Springdale,

Arkansas. A pre-hearing order was entered in this case on March 2, 2004.  This pre-

hearing order purported to set out the stipulations offered by the parties and to outline the

issues to be litigated and resolved at the present time.     At the time of the pre-hearing

conference, the parties announced that they did not have sufficient information to agree

on the appropriate weekly compensation rates, but anticipated being able to do so in the

near future.  However, at the time of the hearing, the parties again announced that they

had not been able to agree on the appropriate weekly compensation rates, but still felt

confident that they could do so.  The parties were given an additional 15 days from the

date of the hearing to agree on the appropriate weekly compensation rates.  However,

counsel for the parties have not seen fit to advise me of any such agreement.  Thus, a

copy of the pre-hearing order with the appropriate compensation rates, left blank remains

Commission’s  Exhibit No. l to the hearing. 
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The following stipulations were offered by the parties and are hereby accepted:

1. On all relevant dates, including January of 2003,  the relationship of

employee-employer-third party administrator existed between the parties.

2. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant sustained a compensable injury to his lower back in a

specific incident during January of 2003.

2. The claimant’s entitlement to the payment of medical expenses, temporary

total disability benefits from July 9, 2003 through a date yet to be

determined, and attorney’s fees. 

In regard to these issues, the claimant contends:

“Claimant was working with a bobcat when he flipped over in
a trailer and injured his back.  The injury is specific.  He
requests TTD., medical and fees.  He wishes to receive  PPD
and all other benefits.”

In regard to these issues, the respondents contend that the claimant did not suffer

a compensable injury while working for the respondents.

DISCUSSION

The central issue  is the question of whether the claimant sustained a “compensable

injury” to his back, as the result of a specific employment related incident on or about

January of 2003. The burden rests upon the claimant to prove all of the elements

necessary to establish this alleged “compensable injury”. 

In order to meet this burden, the claimant must first meet the requirements of Ark.

Code Ann. §11-9-102(4)(D).  This subsection requires that the actual existence of the

physical injury or condition (which is alleged to be compensable) must be proven by

medical evidence. This subdivision further requires that the actual existence of this physical



3

injury or condition must be supported by “objective findings”.    The term “objective findings”

are further defined  as the independent observation of findings that are beyond the

claimant’s voluntary control, Ark. Code Ann. §11-9-102(16)(a).

The medical evidence that has been  presented in this claim shows that the claimant

has been diagnosed as experiencing multiple defects involving his lumbar spine.  The

diagnosis of the existence of these physical  defects is based  upon and supported by

clearly “objective findings”, which have been  noted on various radiographic studies.  These

physical defects take the form of a mild superior end-plate compression fracture of the L1

vertebral body, a 40% superior end-plate wedge compression fracture of the L2 vertebral

body, a small left paracentral disc bulge of the T12-L1 intervertebral disc, a mild posterior

disc bulge of the L1-2 intervertebral disc, a small posterior disc bulge with mild facet and

ligamentous hypertrophy in the area of the L3-4 intervertebral disc, a diffuse disc bulge with

a small central annular tear and extensive facet and ligamentous hypertrophy at the level

of the L4-5 intervertebral disc, and a diffuse small posterior disc bulge with mild to

moderate facet and ligamentous hypertrophy in the area of the L5-S1 intervertebral disc.

Thus, in regard to all of the foregoing physical conditions, the claimant has satisfied the

statutory requirements of Ark. Code Ann. §11-9-102(4)(D).  

Next, it is necessary to determine if the claimant has proven that one or more of

these medically established and objectively documented physical injuries or conditions

satisfy all of the definitional requirements of Ark. Code Ann. §11-9-102(4)(A)(i).  The

definitional requirements are:

(1) That the physical injury or condition arose out of and occurred in the
course of the employment;

(2) That the physical injury or condition was caused by a specific incident;

(3) That the physical injury or condition is identifiable by time and place
of occurrence;

(4) That the physical injury or condition is caused by internal or external
physical harm to the claimant’s body, and
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(5) That the physical injury or condition required medical services or
resulted in disability.

In order to prove the occurrence of the physical injury that would satisfy the first

three of these definitional requirements, the claimant must prove the existence of a causal

relationship between an alleged “specific incident” and one or more of the medically

established and objectively documented physical injuries or conditions.  However, he is not

required to prove that the alleged  specific employment related incident is the sole or even

“major” cause of these physical injuries or conditions. Rather, he need only show that the

alleged incident was a substantial cause. Nor, is it necessary for him to prove the existence

of this causal relationship to an absolute or mathematical certainty, but the mere possibility

of the existence of such a causal relationship is not sufficient.  He must prove that the

existence of this causal relationship is likely or probable. Finally, he may have proved the

existence of this causal relationship by non medical evidence, and expert medical opinion

on this issue  (while desirable) is not absolutely required.

In the present case, the claimant’s own testimony is the only direct evidence

presented to prove both the occurrence of a specific employment related incident in

January of 2003.  His testimony is also the only direct evidence presented to prove the

existence of a reasonably close temporal relationship between this alleged employment

related incident and the initial onset of symptoms indicative of the occurrence of the

subsequently diagnosed physical defects involving his lumbar spine.

The law provides that the testimony of a party is never considered uncontradicted.

However, this does not mean that such testimony can be arbitrarily disregarded.  If the

testimony of a party is credible, it may be sufficient ( in and of itself) to prove any fact that

it is legally competent to address.  Clearly, the claimant’s testimony would be legally

competent to prove the occurrence of a specific employment related incident and to prove

the existence of a reasonably close temporal relationship between this incident and the



5

onset of symptoms indicative of the occurrence of a physical injury to his low back or

lumbar spine.

  In regard to the specific incident, the claimant testified that this incident occurred

the Thursday before January 7, 2003 (i.e. January 2, 2003).  He describes this incident as

follows:

“When I was unloading it (a “bobcat”), it doesn’t have no
emergency brake on it and it is an old Case; they had the old
joy sticks, and it had a kill switch for-– a string for a kill switch.
It was pretty chilly out, so I started it up and let it warm up a
little bit, and the bucket was all the way up already, and I
started to let the chains off the comealong, you know, so I
could undo it and back it off the trailer, and when I started to
loosening the chain, it stated to slide back and I got in–-I was
in it and I tried to lower the bucket, but before I could lower the
bucket, it flipped off the trailer.” (T.9-10)

The claimant further testified that when the “bobcat” fell from the trailer, it flipped

entirely over on its top with him “in it.” (T.10).  When the  “bobcat” came to rest on its top,

he was upside down (T.11).

The order of the following events is not entirely clear, but appear to be in the

following order.  The claimant stated that shortly after the accident, a stranger (who

happened to be driving by) stopped and “pushed” the bobcat back into an upright position.

He also inquired if the claimant was “OK”.  The claimant apparently advised him that he

thought he was and the stranger left.  (T.11).  After the bobcat was righted, the claimant

testified that he could not restart the machine.  The claimant stated that at some point, he

had gone to a business “across the street” and phoned the respondent’s office.    He stated

that he  spoke to a Mickey Thompson (his supervisor). He testified that he informed Mr.

Thompson of what had occurred and that he needed assistance.  He stated that Mr.

Thompson arrived approximately 30 minutes to an hour later, restarted the bobcat, and

drove it back on the trailer.  (T.11-12).  

Although the claimant does not describe the occurrence of any symptoms

contemporaneous with the alleged incident, he does testify that shortly thereafter he was
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“hurting real bad”.  He states that he advised the respondent of this fact and that he

informed them that he was going home. He testified that he went home and did not return

to work, until after he saw a physician at the VA hospital on January 7, 2003 (T.17). It was

his testimony that by January 7, 2003, he was in so much pain, that he “couldn’t do

nothing”. He stated that when he went to the VA facility on January 7, 2003, he told the

personnel at the VA facility what had happened and that he was experiencing severe lower

back pain to the extent that he was “chair ridden” (T.14-18).  Curiously, he does not

describe any treatment he was provided on January 7, 2003.  However, he does state that

he returned to work on that date and worked through July 9, 2003,  when he was

terminated (T.18, T.20-21).

 Finally, the claimant conceded that he had experienced previous difficulties with his

back in  1997. He also stated that these difficulties simply appeared without any visible

trauma or accident. He testified that the only treatment he received for this episode of

difficulties was also through the Veterans Administration facility, and that he was seen

there only one time.  He stated that no x-ray, CT scan, or other tests were performed.

Finally, he indicates that these difficulties quickly and entirely resolved (T.15-16).

After consideration of all the evidence presented, I simply do not find the claimant’s

testimony to be credible. His description of the events surrounding the alleged employment

related incident is entirely implausible. His description of the onset of his symptoms and

their progression is inconsistent with his subsequent actions and is in conflict with the other

evidence presented.

The trailer described by the claimant was clearly not of the height or size of a semi-

trailer. It appears to have been much smaller and it is doubtful that its bed would have

been more than 2 feet from the ground.  One would reasonably assume that if the claimant

was in the process of unloading the bobcat, when he unfastened it from the trailer, there

would be some type of ramp device in place to allow its removal from the trailer. Yet, the
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claimant mentions no such device.  Further, he does not indicate why or how the bobcat

began to roll backwards off the trailer.  From this testimony, it would also appear highly

unlikely that the bobcat would have sufficient momentum to cause it to flip entirely over.

Even assuming that all of this occurred, as the claimant describes, and that the claimant

remained in the “cab” of the bobcat during this process and that some unknown good

Samaritan was passing by and volunteered to manually right the bobcat by himself, I

simply cannot conceive that one man would be physically capable to manually right this

piece of equipment.  On various occasions, I  have had the opportunity to view pieces of

equipment, commonly known as “bobcats”.  Although these pieces of equipment are clearly

much smaller than a normal front-end loader, they are still rather bulky and  weigh in the

hundreds of pounds.  I am also at a loss to understand the reason for Mr. Thompson

loading the bobcat back on the trailer, if the claimant had been sent out with the specific

purpose of delivering it to this job site.

In his testimony, the claimant repeatedly and adamantly states that he initially

sought medical treatment for his alleged back injury at the Veterans Administration facility

on January 7, 2003.  He is emphatic that this first visit  occurred on that particular day.

However, the claimant has not tendered any records or reports from the VA facility dealing

with any visit on January 7, 2003.  Apparently, neither the claimant nor the respondents

have been able to obtain any records concerning such a  visit. From past experience with

cases involving records from Veterans Administration facilities, I have found these facilities

to be meticulous in their record keeping. In fact, in the present case, the medical record

shows that on each of the claimant’s  visits, beginning on January 21, 2003, numerous

forms and reports  were generated.  I find it impossible to accept that the claimant could

have sought and received medical services at the Veterans Administration facility, on

January 7, 2003, and no records or reports would have been generated for this visit.
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The claimant, through his attorney, apparently interprets a statement made in a later

Veterans Administration report (dated January 21, 2003) to corroborate his testimony that

he was seen on January 7, 2003. This statement is found on page 2-23 of Claimant’s

Exhibit No. 1, and reads as follows:

“This 48 year old white male who presents for an earlier visit
secondary to pain in the lower back, apparently had a fall two weeks
ago at work. “ (Emphasis mine)  

I simply do not agree with the claimant’s interpretation of the wording contained in

this statement. I do not find this statement to be in any way supportive of the claimant’s

testimony that he initially sought and received medical treatment for his low back difficulties

at the Veterans Administration facility on January 7, 2003.  It is my opinion that this  phrase

does not refer to a previous appointment, but merely indicates that the claimant was

appearing early for a subsequently scheduled appointment due to the onset of back

complaints.

This report does not expressly  mention any visit on January 7, 2003. Instead, it

expressly refers to an accident “ two weeks ago”,  which would be January 7, 2003.

At the time of the January 21, 2003, visit, the claimant was also seeking treatment

for respiratory difficulties.  On the second page of this same report, the physician discusses

the claimant’s respiratory complaints  and states :

“He (the claimant) will return as scheduled earlier for untoward
signs and symptoms.” (Emphasis mine). Claimant’s Exhibit 1,
page 2-24.

Finally, the Veterans Administration records, concerning the January 21, 2003 visit,

also contain notes made by the primary care nurse.  In reference to the claimant’s reported

back injury and resulting difficulties, this record states:

“Has not been seen yet for this injury.”  (Claimant’s Exhibit No.
1, page 2-25).

The claimant’s testimony, concerning his prior back difficulties, is also inconsistent

with the reports and records of the Veterans Administration.  Contrary to the claimant’s
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testimony, these records show that prior radiological studies were performed on the

claimant in 1997.  More importantly, at  the time of the claimant’s visit, on March 14, 2003,

the following history is recorded:

“States he (the claimant) has been experiencing this pain, non
relating lower back pain. He has had it for years, but
apparently was exacerbated to a fall at work three months
ago”. (Claimant’s Exhibit No. 1, page 2-19).

The claimant’s testimony, concerning the sudden onset of severe back and

continuous complaints after the alleged employment related incident, is not particularly

supported by the clinical observation of the physicians at the Veterans Administration

facility.  These physicians continually refer to the fact that the claimant does not appear

“in acute distress”. His testimony, in regard to this matter, is also inconsistent with his ability

to maintain regular full time employment with the respondent for six months following the

alleged employment related injury and his failure to request medical treatment or make any

claim under the Workers’ Compensation Act, until after his involuntary termination by the

respondent.  Although the claimant testified that he “took it easy” during this continued

period of employment, he obviously engaged in activities inconsistent with suffering from

acute compression fractures or an annular tear. The employment activities he performed

involved considerable standing, walking, bending, and lifting. In fact, the claimant testified

that when he was terminated in July of 2003, he was engaged in bending over and pulling

weeds from the respondent’s “yard”.   In fact, it would appear that this employment would

still be continuing, had the claimant not been fired for reasons which have not been shown

to be related to any employment injury or to any limitations on the claimant’s physical

abilities.

Many of the objectively documented defects on the various radiographic studies

were clearly of a degenerative or arthritic nature and pre-existed the alleged employment

related incident in January of 2003.  These conditions evolve and progress from the minor

cumulative trauma or wear and tear of day to day life.  However, two of the observed
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defects, the vertebral compression fractures and the annular tear, can only be caused by

a specific traumatic event, with the compression fractures requiring a considerable amount

of trauma. The medical evidence shows that the compression fractures were not present

at the time of the claimant’s back difficulties in 1997, and must have been the result of a

traumatic event that occurred between January of 1997 and March of 2003.  Unfortunately,

these medical studies are not particularly helpful in determining exactly when, during his

period, the traumatic event occurred and resulting injuries actually.  However, a number

of the recent tests classify the claimant’s compression fractures as “remote”, whatever that

term may imply.

As previously stated, the claimant’s testimony is the only direct evidence to prove

the actual occurrence of an employment related “specific incident” back in January of 2003,

and to link his medically established and objectively documented lumbar injuries or defects

with a specific employment related incident in January of 2003. 

As previously stated, I simply cannot find the claimant’s testimony to be sufficiently

credible to prove either the occurrence of an employment related “specific incident” in

January of 2003, or the probable existence of a causal relationship between such ain

incident and the subsequent diagnosed defects involving his lumbar spine.  Thus,  that the

claimant has failed to prove that the injuries or defects involving his lumbar spine and any

difficulties which he has experienced as a result thereof, represent physical injuries that

arose out of and were in the course of his employment with the respondent, that were the

result of a specific incident in January of 2003, and that are identifiable by time and place

of occurrence. The claimant’s failure to prove these necessary requirements of Ark. Code

Ann. §11-9-102(4)(A)(i) further prevents a finding that these physical injuries or conditions

are “compensable injuries” within the meaning of this subdivision.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. On all relevant dates, in January 2003,   the relationship of employee-
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employer carrier-third party administrator existed between the parties.

2. The claimant has failed to prove by the greater weight of the credible

evidence presented that he sustained a “compensable injury” to his lower

back, as the result of a specific incident in January of 2003. He has failed to

prove the occurrence of a physical injury to his lower back in January of

2003, which arose out of and occurred in the course of his employment with

this respondent, was caused by a specific incident, and is identifiable by time

and place of occurrence.

3. The respondents have denied the occurrence of any compensable injury to

the claimant’s back as a result of a specific incident in January of 2003, and

have controverted this claim in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny

and dismiss this claim in its entirety.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


