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Hearing conducted May 3, 2004, before Administrative Law Judge Richard B. Calaway in Little
Rock, Pulaski County, Arkansas, with

Mr. Silas H. Brewer, Attorney at Law, Little Rock, Arkansas, appearing for the claimant and

Mr. Walter A. Murray, Attorney at Law, Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over the claimant’s request for additional benefits related to his admittedly

compensable injuries.

Specifically, the claimant requested that he be awarded additional unpaid medical and related

expenses for his treatment by Dr. Anthony E. Russell, including the expense of an MRI scan, and,

further, he contended that the respondents had failed to offer appropriate work within his limitations

beginning May 19, 2003, so that he is entitled to additional temporary total disability benefits from

that date until a date to be determined, as well as benefits under Ark. Code Ann. §11-9-505 for the

statutory period of one year.  An attorney’s fee for controversion was also requested.  Other possible

issues were reserved.
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The respondents contended that the claimant’s treatment by Dr. Russell was unauthorized

and was related to the claimant’s previous problems, but not his compensable injury.  They further

contended that the claimant’s department was eliminated and that he is not entitled to benefits for

temporary total disability or pursuant to Ark. Code Ann. §11-9-505.

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant sustained a compensable neck injury March 11, 2002; he

is entitled to the maximum benefit rates for that date of injury; and payment of benefits was initiated

by the respondents and then terminated on or about May 19, 2003.

3. The claimant received and signed a form AR-N March 15, 2002, and, because the

record fails to show that he was referred to Dr. Anthony E. Russell, Dr. Russell’s treatment was

unauthorized and not the responsibility of the respondents.

4. The preponderance of the evidence shows that the respondents took reasonable steps

to provide employment to the claimant, but the claimant declined to take advantage of these

opportunities so that he is not entitled to additional benefits for temporary total disability or benefits

under Ark. Code Ann. §11-9-505(a).
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DISCUSSION

On March 11, 2002, the claimant, who had previously suffered neck injuries which had

required surgery, again injured his neck during his employment at St. Vincent’s when he was

attempting to do an MRI scan on a patient on a stretcher.  As he was moving the stretcher to the right

he felt a sharp pain in his right shoulder between his neck and the shoulder itself.  He completed the

work shift and continued to work that week until he began to get pain going down to his left elbow

“for the first time since 1983".  Thereafter, he filed a claim, signed a form AR-N, and received his

first medical treatment in the emergency room of Doctor’s Hospital, by then a part of the St. Vincent

System.  

Subsequently, he was seen or cared for by several physicians, including his family physician,

Dr. Charles D. Barg, neurosurgeon Dr. Wilber M. Giles, and eventually neurosurgeon Dr. Anthony

E. Russell.  A bone scan dated May 8, 2002, indicated several areas of possible pathology at various

locations over the claimant’s body, while an MRI of his cervical spine on May 9, 2002, showed the

results of the claimant’s previous fusion surgery at C5-6 and indicated a focal disc protrusion at C4-

5, along with degenerative changes and possible pathology in the claimant’s lumbar and thoracic

spine.  By July, 2002, Dr. Giles had diagnosed a herniated nucleus pulposus at C3-4 and advised

against lifting greater than 20 pounds or pushing or pulling.  An MRI scan dated December 20, 2002,

was read to show a questioned tiny right C3-4 disc.  In December, 2002, Dr. Barg also recommended

against lifting more than 20 pounds or pulling.  In May, 2003, Dr. Russell had the claimant undergo

MRI scans of the cervical and thoracic spine which revealed degenerative disc disease and

degenerative changes at both levels.  He also recommended that the claimant avoid pushing, pulling

or lifting more than 30 pounds without assistance in a note dated May 19, 2003.
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The claimant has requested the benefits described above for his care by Dr. Russell and

temporary total disability benefits and benefits under Ark. Code Ann. §11-9-505 when he was

released with limitations to return to work during his healing period beginning May 19, 2003.

Because the claimant received the from AR-N March 15, 2002, the change of physician rules

apply to his case.  Although he testified that he believed he had been referred to Dr. Russell by

Dr. Barg,  Dr. Russell’s note of May 14, 2003, states that the claimant was there essentially as a self-

referral.  Similarly, there is nothing from an authorized physician’s office referring the claimant to

Dr. Russell.  Under these circumstances, Dr. Russell’s treatment is unauthorized and is not the

responsibility of the respondents.

An injured worker is entitled to temporary total disability benefits during his healing period

where he has been released for limited duty and the employer does not provide appropriate

employment.  Sanyo Manufacturing Corp. v. Leisure, 12 Ark. App. 274 (1984).  Similarly, under

certain circumstances, Ark. Code Ann. §11-9-505(a) provides for income replacement up to one year

where the employer has failed to offer appropriate work within the claimant’s limitations.

Specifically, the Act provides that any employer who, without reasonable cause, refuses to return an

injured employee to work where suitable employment is available within the employee’s limitations,

in addition to other benefits, is liable to pay the difference between benefits received and the average

weekly wage lost during the period of the refusal, not to exceed one year.  See, Torrey v. City of Fort

Smith, 55 Ark. 226 (1996).

Here, the employer eliminated the department where the claimant had worked, due to

business reasons unrelated to the claimant’s on-the-job injury.  Although the claimant’s position had

been eliminated, the employer gave him a list of some 300 potential employment opportunities that
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he might pursue.  However, the claimant believed that he would not be employed and failed to ask

about any of the possible job opportunities.  Under these circumstances, where the employer has

attempted to start the process of returning the employee to work but the employee has refused to

participate, the employer is not required to pay either temporary total disability benefits or benefits

under Ark. Code Ann. §11-9-505(a).

For the foregoing reasons, this request for benefits should be, and it is hereby, respectfully

denied and dismissed.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


