
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F212441

SEAN LANCASTER   CLAIMANT

SHORTY SMALL’S        RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG, in Springdale,
Washington County, Arkansas.

Claimant represented by JAY TOLLEY, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA ROSS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 24, 2004, in Springdale,

Arkansas.  A pre-hearing order had previously been entered in this case on December 22,

2003.  This pre-hearing order set out the stipulations offered by the parties and outlined

the issues to be litigated and resolved at the present time.  Prior to the commencement of

the hearing, the issues were changed to reflect that the claimant was only seeking

additional temporary total disability benefits for the period beginning on March 20, 2003

(rather than January 11, 2003) and reserved the issue of the claimant’s entitlement to

benefits for either permanent physical impairment or permanent disability (loss of wage

earning capacity).  A copy of this pre-hearing order, with those amendments noted thereon,

was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. On October 20, 2002,  the relationship of employee-employer-carrier existed

between the parties.

2. The appropriate weekly compensation rates are $219.00 for total disability

and $164.00 for permanent partial disability.

3. On October 20, 2002, the claimant sustained a compensable injury to his
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lower back. 

4. There is no dispute over the payment of medical expenses incurred through

January 10, 2003.

5. There is no dispute over the payment of temporary total disability benefits

accruing through January 10, 2003.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. The claimant’s entitlement to additional medical services after January 10,

2003.

2. The claimant’s entitlement to additional temporary total disability benefits

from March 20, 2003 through a date yet to be determined.

3. Appropriate attorney’s fee.

In regard to these issues, the claimant contends:

“Claimant sustained an injury to his back on October 20, 2002,
while in the employ of Shorty Smalls, a restaurant.  Claimant
was paid TTD until December of 2002.  We would like TTD
reinstated as well as medical coverage as claimant contends
that he has not reached MMI.”

In regard to these issues, the respondents contend:

“Respondents contend that all appropriate benefits have been
paid with regard to this matter.  The claimant was released as
having reached maximum medical improvement on or about
January 10, 2003.  Current medical treatment which claimant
is receiving is not reasonable and necessary for his
compensable injury.”

DISCUSSION

I. ADDITIONAL MEDICAL EXPENSES

The first issue to be addressed concerns the claimant’s entitlement to additional

medical services, after January 10, 2003.  The burden rests upon the claimant to prove

that any medical services provided or recommended to him, after January 10, 2003,

represent “reasonably necessary medical services” for his admittedly compensable low
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back injury. In order to constitute “reasonably necessary medical services”, the disputed

medical services must be connected with or necessitated by the compensable injury and

have a reasonable expectation of accomplishing the purpose for which they are intended.

The evidence presented in this case shows that the claimant has had a number of

reported employment related injuries, dating back to 1990.  At least three of these prior

reported employment related injuries involved the claimant’s lower back or lumbar spine.

The first of these reported employment related injuries occurred some time in 1999.

At that time, when the claimant was employed by Chandler Lawn and Garden.  At that

time, the claimant reported that he was involved in an employment related accident that

caused injuries to his lower back, right hip, a concussion, a laceration above his right eye,

and fractures to his left and right wrist (Respondent’s Exhibit No. 2, page 4).  No medical

records concerning this injury have been introduced.  The claimant does not appear to

have mentioned this injury during his testimony (T.10).

The second of these reported employment related injuries occurred on February 13,

1993, when the claimant “rolled over”, the semi-tractor trailer truck he was driving.  In this

accident, the claimant reportedly sustained injuries to his lower back and lumbar spine, as

well as his right shoulder.  The medical evidence, concerning this injury, reveals symptoms

and complaints which are almost identical with those that the claimant exhibited after the

current employment related injury and from which he still complained at the time of the

hearing.  The claimant was under continuous active medical treatment for this injury and

resulting complaints through at least the latter part of 1994.  Objective testing on his lumbar

spine, following this injury, showed defects involving degenerative changes, particularly in

the area of the L5-S1 intervertebral joint.  This is the exact same area that was, at times,

diagnosed as the source of  the claimant’s complaints following the current compensable

injury and has been investigated as the source of his complaints after January 10, 2003.
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According to the claimant’s testimony, he was off work entirely for some 22 months

following his 1993 injury. The medical evidence shows that he was assessed a permanent

physical impairment of at least 5% to the body as a whole for his 1993 injury.

The medical evidence shows that, on November 7, 1997, the claimant again sought

medical treatment for complaints involving his lower  back or lumbar spine, as well as his

neck or cervical spine.  The notes concerning this visit do not record any history of any

specific precipitating event or activity for his complaints.  This brief record merely notes a

history of back problems since the claimant “fell out of a tree” in 1991, and was involved

in a “tractor trailer accident where he rolled his tractor-trailer” in 1993.

The claimant’s next reported employment related lower back or lumbar spine injury

occurred on September 23, 1998. This was also a motor vehicle accident, when the

claimant was rear ended by a semi-tractor trailer truck.  Again, the claimant’s lower back

or lumbar symptoms were essentially identical with those that he exhibited following his

prior injury in 1993, his most recent employment related injury, and those that he was

voicing after January 10, 2003.   The medical evidence also shows that he was treated by

physicians at the same clinic where he received most of the medical care for his most

recent compensable injury, the St. John’s Orthopaedic Association of Nixa, Missouri. The

medical evidence further shows that the claimant’s difficulties after the 1998 injury, involved

the exact same area of his lumbar spine that was involved after the 1993 injury, that was

involved in his most recent  compensable injury, and following January 10, 2003.  Objective

testing performed, following the claimant’s 1998 injury, was interpreted as showing a

defect in the area of his L5-S1 intervertebral disc that is closely similar to that observed

after January 10, 2003.  The medical reports and records from 1999, show that surgical

intervention (in the form of an interbody fusion at the L5-S1 level) was considered and

discussed as a potential treatment for the claimant’s complaints of severe back pain at that

time.  It even appears from these records that the claimant was ”very interested in
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pursuing” this possible treatment modality at that time.

  The claimant continued under active medical treatment for his 1998 injury until at

least  August of 2000.  The claimant testified that as a result of his 1998 injury, he was off

work for 24 months.  

In fact, the evidence presented shows that between the date of his prior back injury

(on September 23, 1998) and his commencement of employment with this respondent (in

April of 2002), the claimant  worked only a total of 7 months during this 43 month period.

His employment consisted of a 2 month period working for the Olive Garden Restaurant

from  some time in July of 2000, until some time in October of 2000, when apparently he

was required to cease working due to increased back complaints.  He also had a 2 month

period of employment, from some time in April of 2001 through June 14, 2001. On June

14, 2001,  he sustained an employment related injury to his knee and was off work

following this injury until some time in October of 2001.  He was then employed doing line

work for a manufacturing company in Cassville, Missouri, from some time in October of

2001 until the beginning of January of 2002.  He was again off work from the beginning of

January 2002 until he started his employment with this respondent in April of 2003.

The medical evidence shows that on August 21, 2002, the claimant consulted Dr.

Tod  Harbach, with continuing complaints involving both his left knee and his lumbar spine.

No specific precipitating event or activity is noted in regard to these complaints .  The

history given by the claimant at the time of this visit appears to indicate that these are

simply continuing complaints from his prior injuries.  

Following the compensable injury on November 14, 2002, the claimant exhibited

essentially the same subjective complaints (primarily excruciating pain in his lower back),

which he had voiced following each of his previous employment related injuries. Extensive

testing performed on the claimant revealed essentially the same degenerative defects,

involving his lumbar spine, that had been shown on previous testing.  Dr. Harbach
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diagnosed the claimant’s difficulties, following the compensable injury of October 20, 2002,

as a low back strain or sprain superimposed on the claimant’s pre-existing degenerative

defects.  The claimant was taken off work and continued under regular active treatment by

Dr. Harbach through January 10, 2003.  On that date, Dr. Harbach noted that the claimant

has experienced a complete resolution of his lower back symptoms.  He released the

claimant to return to work and discharged him from further care.  However, he also made

what has been later shown to be a prophetic statement:

“He may end up having more symptoms down the road as he
has advanced degenerative changes of the L5-S1 disc, but this
is difficult to predict.”

The record shows that following this release,  the claimant returned to employment

with this respondent, in his previous position. He continued in this position until he was

terminated by the respondent in March of 2003.  There is no evidence that the claimant’s

termination was related to any continuing difficulties from his most recent compensable

injury.

The claimant testified that, some time about the date of his termination, he

experienced an increase in back symptoms and returned to Dr. Harbach for further

treatment.   However,  no  medical reports or records of Dr. Harbach in regard to this

resumption of treatment, have been introduced. 

The next medical report introduced is the results of a discogram performed, at Dr.

Harbach’s request, on June 6, 2003.  This discogram and accompanying CT scan again

showed degenerative changes involving primarily the claimant’s L5-S1 intervertebral disc.

These defects were in the form of internal fissures and resulting weakness of the L5- S1

intervertebral disc. However, the accompanying CT study was interpreted as showing no

complete annular tears or extravasilation of  the dye outside of the annular covering of the

disc. Curiously, this study was noted to show that the central  protrusion of this disc, which

had been shown on the previous study (following the 1998 injury), was less than it had
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been at the time of the previous study (Respondents’ Exhibit No. 1, page 35). Most

importantly, this discogram, as had the prior discogram, indicated that the defects or

changes in the claimant’s L5-S1 intervertebral disc were not the source of the claimant’s

subjective complaints of severe lower back pain.

After consideration of all the evidence presented, it is my opinion, that the claimant

has failed to prove by the greater weight of the credible evidence that the medical services

provided and recommended to him, after January 10, 2003, were connected with or

necessitated by his compensable injury of October 20, 2002. The greater weight of the

credible evidence presented shows that this compensable injury was in the form of a

lumbar strain or sprain and that this injury had resolved by January 10, 2003.

There is no doubt that the claimant has substantial defects involving his lumbar

spine, primarily affecting the L5-S1 intervertebral disc. However,  these defects are shown

to be of a degenerative nature and not particularly related to any specific trauma. The

evidence further shows that these defects were present prior to the compensable injury of

October 20, 2002.  In fact, the only objective change noted in these defects, after the

claimant’s compensable injury of October 20, 2002, was that the previously observed

protrusion of the L5-S1 intervertebral disc had lessened. There is no evidence to show that

the claimant’s compensable injury of October 20, 2002, acted in any way to cause or

increase the extent of these pre-existing defects.

I would further note that the discograms performed on the claimant, both before and

after his compensable injury of October 20, 2002, have been interpreted as eliminating

these defects as the cause of the claimant’s subjective complaints of extreme pain. There

is no indication that the objectively documented defects, if asymptomatic, would require

any medical treatment.  Thus, it is not the defects themselves, but the claimant’s subjective

complaints, that have necessitated the additional medical services that have been provided

and recommended after January 10, 2003. 
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The record shows that these same subjective complaints have either been

continually present, since at least 1993, or have periodically appeared after each of the

claimant’s reported employment related injuries and possibly on other occasions for no

reason.  The reappearance after the claimant’s termination with this respondent appears

too coincidental.  I simply find that the claimant has failed to prove that his subjective

symptoms after January 10, 2003, were in any way causally related to his compensable

injury of October 20, 2002.

Therefore, I find that the claimant has failed to prove that any further medical

services provided or recommended, after January 10, 2003, represent “reasonably

necessary medical services” for his compensable injury of October 20, 2002.  As the

claimant has failed to prove that these medical services meet the criteria of Ark. Code Ann.

§11-9-508, the respondents are not liable for any expense incurred as result of these

services.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

Again, the burden rests upon the claimant to prove his entitlement to the additional

temporary total disability benefits he now seeks. In order to meet this burden, the claimant

must show by the greater weight of the credible evidence that he continued within his

healing period from the effects of his compensable injury, and was rendered totally

disabled from all forms of regular gainful employment as a result of this injury from March

20, 2003 through a date yet to be determined.

First, I find that the claimant has failed to prove that he continued within or re-

entered his healing period from the effects of his compensable lower back injury after

January 10, 2003.  The greater weight of the credible evidence shows that the claimant’s

compensable injury was in the form of a lumbar strain.  This had resolved by January 10,

2003.  Any difficulties, which the claimant may have experienced, after that date were, at

most, chronic complaints from his pre-existing lumbar condition.
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It is also my opinion that the claimant has failed to prove that, on and after March

20, 2003, he was rendered totally disabled from performing all forms of regular gainful

employment as a result of the effects of his compensable injury.  The evidence shows that

the claimant returned to regular duty with the respondent in December of 2002, or January

of 2003, and maintained this employment position until his termination in March of 2003.

Following his termination, he applied for and received unemployment benefits through the

Arkansas Employment Security Division.  Except the return of his subjective  chronic pain

complaints, there is no evidence of any physical limitations that would prevent him from

engaging in regular employment for which he was otherwise qualified.  More importantly,

there is no evidence that any restrictions he may have, after January 10, 2003, are the

result of his compensable injury of October 20, 2002.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On October 20, 2002 ,  the relationship of employee-employer-carrier existed

between the parties.

3. On October 20, 2002, the claimant earned wages sufficient to entitle him to

weekly compensation benefits of $219.00 for total disability and $164.00 for

permanent partial disability.

4. On October 20, 2002, the claimant sustained a compensable injury to his

lower back, in the form of a lumbar strain. 

5. There is no dispute over the payment of medical expenses incurred through

January 10, 2003.

6. The claimant has failed to prove by the greater weight of the credible

evidence, that any medical services he has received or which have been

recommended to him  after January 10, 2003, represent reasonably
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necessary medical services for his compensable injury of October 20, 2002.

Specifically, he has failed to prove that any of these such medical services

were connected with or necessitated by this compensable injury.

7. There is no dispute over the claimant’s entitlement to temporary total

disability benefits through March 19, 2003. 

8. The claimant has failed to prove by the greater weight of the credible

evidence, that he is entitled to additional temporary total disability benefits

for the period of March 20, 2003 through a date yet to be determined.

Specifically, he has failed to prove that he continued within his healing period

from the effects of his compensable injury, on and after January 20, 2003,

and was also rendered totally disabled from performing regular gainful

employment as a result of the effects of his compensable injury.

9. The respondents have controverted the claimant’s entitlement to any

additional medical services, after January 10, 2003, and his entitlement to

any additional temporary total disability benefits, after March 19, 2003. 

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny

and dismiss the present claims for additional benefits.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


