
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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GEORGE C. LAMBERT,
EMPLOYEE CLAIMANT

FIRST UNITED METHODIST CHURCH,
EMPLOYER RESPONDENT
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Hearing conducted before ADMINISTRATIVE LAW JUDGE, MARK
CHURCHWELL at Searcy, White County, Arkansas.

The claimant was represented by MR. A. WATSON BELL, Attorney
at Law, Searcy, Arkansas.

The respondents were represented by MR. WILLIAM C. FRYE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 26, 2003 in Searcy, Arkansas.  A prehearing order

was entered in this case on October 27, 2003.  A copy of

this prehearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and

resolved at the present time.  A copy of this prehearing

order was made Commission’s Exhibit No. 1 to the hearing.  
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The following stipulations were submitted by the

parties and are hereby accepted:

1. The employer-employee-carrier relationship existed

on April 6, 2003 and at all pertinent times

hereto.

2. The date of the claimant’s alleged injury was

April 6, 2003.

3. The compensation rate is $474.00 per week.

4. The claim has been controverted in it’s entirety.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability of the claim.

2. End of healing.

3. Payment of benefits (medical and TTD).

4. Controversion and attorneys fees.

The record consist of the transcript of the November

26, 2003 hearing with exhibits contained therein.  In

addition to the above identified stipulations and issues,

the parties stipulated at the start of the hearing that the

claimant qualifies for the maximum compensation rate in

effect on April 6, 2003.  The parties also stipulated that

the claimant missed five (5) days from work at the time of
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the injury and his salary was continued.  (T. 6) With regard

to the compensability issue, the respondents clarified

during the course of the hearing that there is no question

the claimant sustained some type of back injury in the

incident on the basketball court on April 6, 2003, and the

issue presently before the Commission is whether or not the

claimant was performing employment services when the injury

occurred.  (T. 17-18)   

DISCUSSION

Compensability-employment services.

The Arkansas Court of Appeals has recently summarized

the law on “employment services” as follows:

Employment services are performed when the
employee does something that is generally required
by his or her employer.  Collins v. Excel Spec.
Prod., 347 Ark. 811, 69 S.W.3d 14 (2002); Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1
(2002).  We use the same test to determine whether
an employee was performing “employment services”
as we do when determining whether an employee was
acting within “the course of employment.” 
Collins, supra; Pifer, supra.  The test is whether
the injury occurred “within the time and space
boundaries of employment, when the employee [was]
carrying out the employer’s purpose or advancing
the employer’s interest directly or indirectly.”
Collins, supra at 817, 69 S.W.3d at 18; Pifer,
supra.

Daniels v. Arkansas Waffles, Inc.,     Ark. App.    ,    

S.W.3d     (September 17, 2003).
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In the present case, the claimant’s job duties are not

in dispute.  In summary, the claimant was employed as a

Music Minister at the First United Methodist Church in

Searcy.  He is a salaried employer and works approximately

sixty (60) hours per week.  On Sundays, he arrives at

between 6:00 a.m. and 7:00 a.m. and remains until 12:30 p.m.

(or later if he has evening commitments at the church).  The

claimant’s job duties include planning the contemporary

worship service (i.e., putting together the music and books

for singers and band members), as well as working with the

youth choir and youth drama group.  As an employee of the

church, his duties also involved taking care of the

facilities, such as turning on and off light switches and

coffee machines.  As a part of his employment duties, he

also from time to time plays basketball with the kids

because interactions with the kids are an essential part of

his job description.  The claimant’s job duties also include

ordering equipment, rehearsals, and assisting the

traditional Music Director.  

On the morning of Sunday, April 6, 2003, the claimant

attended rehearsal, Sunday School, and then the service. 

The congregation folded and stacked their chairs after the

contemporary service in the church gymnasium.  The claimant
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begin walking from the podium in the gymnasium, across the

gymnasium floor, toward the church kitchen, in order to turn

out the lights.  As the claimant was walking across the

gymnasium floor toward the kitchen door, his son, another

youth, and Mr. Ayers were playing basketball to pass the

time while waiting for the claimant to finish.

As the claimant walked across the gymnasium floor, one

of the boys was taking a shot.  At that time, the claimant

was right beside the rim.  The ball came off the rim toward

the claimant’s head.  The claimant caught the ball.  The

claimant’s son came “flying over” as if to block a shot. 

The claimant “went down” (i.e., ducked).  The claimant then

pivoted, jumped and shot the ball toward the basket.  When

he came down, his back was in excruciating pain. 

There appears to be no dispute that, had the claimant

not reacted in time, the ball would have hit him in the

head.  In addition, the respondents conceded at the hearing

that, had the ball hit the claimant in the head and injured

him, the injury would have occurred at a time when

employment services were being performed.  The respondents

also conceded at the hearing that, had the claimant “simply

given the ball back up” and become injured, the injury would

have occurred at a time that employment services were being
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performed.  The claimant agreed with the respondents’

argument at the hearing that, had the claimant simply thrown

the ball without the “bunny-hop” incorporated into his jump

shot, he would not have injured his back.

The respondents assert that the claimant engaged in a

short deviation from his employment services when he pivoted

and took the jump shot.  The respondents state that shooting

the basketball was not a necessary function of the

claimant’s job duties as a music minister going to the

kitchen to turn out the lights.  

While I would agree with the respondents that shooting

a basketball was not an anticipated action as part of the

claimant’s job duty in going to the kitchen to turn out the

lights, for the following reasons, I find that the claimant

at no time deviated from his employment services for the

church during the incident at issue.  

First, I note that the claimant did not ask for anyone

to throw the basketball to him.  Instead, the basketball

ended up in his hands as he avoided being hit in the head

with the errant shot.  Even the respondents concede that

being an inadvertent target of the errant basketball shot

was a risk of the claimant’s required employment activity of

walking across the gymnasium floor.  
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Second, once the claimant was constrained to catch the

ball that he did not ask for, he was obviously then

constrained to get rid of the ball in order to continue his

trip to the kitchen, while permitting Mr. Ayers and the two

youths to continue their shooting.  Obviously, getting rid

of the ball was also not a perse deviation from employment

services, since the respondents also concede that the

claimant would have been performing employment services had

he “simply given the ball back up.”

Third, I find that the claimant’s actions after he was

forced to catch the ball do not indicate any intent to

deviate from his trip to the kitchen, in order to play

basketball, and to then go to the kitchen at some later time

to turn out the lights.  In this regard, I note that the

claimant did not deviate from his path between the podium

and the kitchen door after catching the basketball, by say,

dribbling the basketball around the basketball court before

either shooting it or passing it.  He did not ask for the

ball.  He did not travel with the ball after he caught it. 

When he caught the ball he got rid of it and got hurt in the

process.

Fourth, what the respondents’ argument boils down to,

in its simplest terms, is that the church’s workers’
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compensation insurer feels the claimant should have thrown

the ball to someone rather than shooting it back at the rim

to get rid of it.  Essentially, the insurance company agrees

that a pass would have been an employment service, but

argues that a shot was a deviation from employment services. 

The primary problem with this argument would seem to be, of

course, a lack of evidence indicating that passing a

basketball would be an acceptable employment activity but

that shooting a basketball would be a prohibited activity. 

Moreover, there is no evidence that shooting a basketball

was a prohibited activity at work for the Music Minister. 

To the contrary, the claimant played basketball with church

members from time to time as part of his job.  

Fifth, the claimant credibly testified that, when he

caught the ball and his own son flew pass him, he shot the

ball as a reactionary gesture.  Sixth, there is no evidence

indicating that either of the two youths or Mr. Ayers

anticipated, expected, or wanted the claimant to pass to

either of them the ball after he caught it.  Quite to the

contrary, the claimant’s son’s action of running toward the

claimant as if to block a shot would seem to suggest to me

that the claimant was instead expected to either shoot or

pass the ball at his discretion.  Under these circumstances,
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I cannot conclude that the church music minister deviated

from his employment services when he “gave the ball up” by

shooting it back at the goal rather than passing it to one

of the other people present.  Instead, I conclude that,

under the circumstances, either shooting the ball back at

the rim or throwing the ball to someone else would equally

have reached the desired effect of getting the ball out of

the claimant’s hand so that he could continue on his path to

the church kitchen.  For all of the forgoing reasons, I find

that the claimant was performing employment services at the

time his back injury occurred.       

Medical benefits, TTD and end of healing period.

I find that the medical reports contained in the

documentary record describe reasonably necessary diagnostic

and therapeutic treatment for the claimant’s acute

excruciating back pain which, as documented in the medical

records, was initially so severe as to make him non-

ambulatory.  The respondents have not suggested, nor do I

recognize, any of the hospital treatment that the claimant

received as being excessive or inappropriate for his

admitting diagnosis.  I find the respondents liable for the

treatment documented in the medical reports.  
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Arkansas Code Ann. § 11-9-501 (a)(1) provides that

compensation to an injured employee shall not be allowed for

the first seven (7) days of disability resulting from

injury, excluding the day of injury.  In the present case,

the claimant has missed only five (5) days of work because

of his injury.  Therefore, the claimant has failed to

establish that he has yet missed sufficient time from work

to be entitled to any compensation for temporary disability.

Because the claimant has failed to establish that he is

entitled to any period of temporary total disability

compensation, any determination as to when, if ever, the

claimant’s healing period has ended would seem to have no

legal bearing on the claimant’s current entitlement to

benefits.  The Commission generally avoids rendering

advisory opinions regarding issues which are either moot or

premature.  See Pickney v. L A Darling, Full Workers’

Compensation Commission, Opinion filed December 16, 2003

(F107108) [Declining to make findings on a moot issue];

Savage v. City of Little Rock, Full Workers’ Compensation

Commission, Opinion filed October 7, 1999 (E708648)

[Declining to make findings on a premature issue].  Under

the circumstances presented in the present case, I find that

it would be inappropriate to render an advisory opinion on
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when, if ever, the claimant’s healing period has ended in

light of my finding that the claimant has failed to prove

that he is yet entitled to any period of temporary

disability compensation.  

Controversion and attorney’s fees.

The parties have stipulated that this claim has been

controverted in its entirety.  I therefore find that the

claimant’s attorney is entitled to a controverted attorney’s

fee on any future indemnity benefits to which the claimant

may become entitled.  However, under the current law, a

claimant’s attorney’s fee cannot be awarded on medical

benefits or services.  See Ark. Code Ann. § 11-9-715

(a)(1)(B)(Repl. 2003).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2. The employer-employee-carrier relationship existed

on April 6, 2003, and at all pertinent times hereto.

3. The date the claimant’s alleged injury was April

6, 2003.

4. The compensation rate is $473.88 per week.

5. The claim has been controverted in its entirety.
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6. The claimant was engaged in employment services

when he became injured on April 6, 2003.

7. The medical treatment documented in the record was

reasonably necessary for treatment of the claimant’s work-

related injury.

8. The claimant’s attorney is entitled to a

controverted attorney’s fee on any indemnity benefits to

which the claimant may become entitled as a result of his

April 6, 2003 injury.

9. The claimant has missed only five days from work

as a result of his injury.

10. The claimant has not missed sufficient time from

work to be entitled to temporary disability compensation.

11. Any finding regarding when, if ever, the 

claimant’s healing period ended would be an advisory opinion

with no legal bearing on the benefits currently at issue in

this claim.

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  

The claimant’s attorney is entitled to the maximum

statutory attorney’s fees on any indemnity benefits which

may become payable for this claim, one-half of which would
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be paid by the claimant and one-half which would be paid by

the respondents in accordance with Ark. Code Ann. § 11-9-

715; and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


