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Texarkana, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at
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STATEMENT OF THE CASE

This is an opinion written on the record regarding a hearing held on August 20,

2004, in Hope, Arkansas.  A prehearing conference was held on June 2, 2004 and a

prehearing order was filed on June 8, 2004.  A copy of the prehearing order was

marked as Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  The employer/employee/carrier relationship
existed at all relevant times.

2.  The claimant sustained compensable injuries on
September 6, 2002.

3.  The respondents have paid some benefits.

4.  The compensation rates are $425/319.

The claimant contends he is entitled to additional medical treatment.  Claimant
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contends that he was given a change of physician to Dr. Ted Saer and he saw Dr. Saer

on one occasion.  Dr. Saer recommended some pain management and referred the

claimant to Dr. Sprinkle.  Claimant also contends that he is entitled to a 17% anatomical

impairment that has been assigned for the claimant’s neck and left shoulder condition. 

Claimant also contends attorney’s fees should be awarded.

Respondents contend the treatment recommended by Dr. Saer is not reasonable

and necessary and that the claimant has previously been through pain management

and has seen 14 doctors.  Respondents contend the 17% anatomical rating is not valid

according to Arkansas statutes and case law.

The issues to be litigated are:

1.  Whether additional medical treatment recommended by Dr. Saer is

reasonably necessary for treatment of the claimant’s compensable injuries.

2.  Whether the claimant is entitled to compensation for a permanent physical

impairment.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  The employer/employee/carrier relationship existed at all relevant times.

2.  The claimant sustained compensable injuries on September 6, 2002.
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3.  The respondents have paid some benefits.

4.  The compensation rates are $425/319.

5.  The claimant has proven by a preponderance of the evidence that additional

medical treatment for pain management, as recommended by Dr. Saer, is reasonable

and necessary and the responsibility of respondents.

6.  The claimant has proven by a preponderance of the evidence that he has

sustained a combined permanent impairment, totaling 7% to the body as a whole.

DISCUSSION

The claimant, 43 years old, worked as a welder/sheet metal helper for the

respondent employer on September 6, 2002.  According to the claimant, he was in a

test booth when the ceiling collapsed and hit him in the head and shoulder.  The

material was sheet metal and insulation with a heavy vacuum motor.  According to the

claimant, he was knocked to the ground and was not coherent for a short time.  The

claimant began having problems with his left shoulder, his neck and severe headaches. 

The claimant testified that he had previously had no shoulder, neck or headaches

before the incident.

The claimant first went to the Howard Memorial Hospital following the incident

and then followed up with the company doctor, Dr. John Sayre, and was then referred

to Dr. Steven Cathey, a neurosurgeon.  Dr. Cathey referred the claimant to Dr. Charles

Pearce and he was then sent for a second opinion with Dr. Jim Moore.  According to

the claimant, the case manager sent him to Dr. James Bryan.  The claimant returned to

work part time and was continuing to have headaches and was sent to see Dr. Frank

Teed, an eye specialist.  Dr. Bryan referred the claimant to Dr. William Ackerman for
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pain management.  Under Dr. Ackerman, the claimant had steroid injections and was

prescribed medication.  The claimant described his pain as starting in the upper left

shoulder and going into his neck and causing headaches.  The claimant continues to

have spasms and headaches, just not quite as severe as before.

The claimant confirmed that he took a functional capacity evaluation and he

performed the tasks to the best of his ability.  The claimant confirmed that he also saw

Judy White Johnson, a psychologist, and that neither of them hit it off.  The claimant

stated that he had worked all his life and was trying to get back to work.  While at the

respondent employer, he worked 10 to 11 hours a day, 7 days a week.  The claimant

confirmed that the case manager next sent him to Dr. Reginald Rutherford.

Dr. William Ackerman, in his last report of August 26, 2003, opined that the

claimant could perform light or sedentary work.  The claimant stated that the employer

changed his job to toting bricks 115 yards one way and 150 yards back.  He was to do

this without a wheelbarrow with just carrying the bricks and was not able to hold out

handling these tasks.  The respondent employer terminated the claimant on September

8, 2003, because he was unable to perform the job and because he missed work.

The claimant was granted a change of physician to Dr. Edward Saer on October

29, 2003, and was allowed one visit.  According to the claimant, Dr. Saer referred the

claimant to Dr. Sprinkle to help deal with pain, but that treatment was denied.  The only

doctor the claimant has seen since seeing Dr. Saer one time is Dr. John Sklar for an

impairment rating.  Respondents have not paid anything toward the impairment rating.

The claimant testified that he can no longer grip, use snips to cut metal and has

pain in his shoulder and neck if he attempts these tasks.  The claimant testified that he
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is trying to perform self-employment carpentry work but has only been able to work

about 20 hours per week for the past 3 or 4 months.  The claimant continues to take

pain medication and uses a TENS unit to help deal with muscle spasms in his shoulder

and neck.

Employers must promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark. Code Ann. §11-9-508(a)(Repl.

2002).  However, injured employees have the burden of proving by a preponderance of

the evidence that medical treatment is reasonable and necessary.    Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).   In assessing whether a given

medical procedure is reasonably necessary for treatment of the compensable injury, we

analyze both the proposed procedure and the condition it is sought to remedy. 

Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission Opinion filed

December 13, 1989 (Claim No. D511255).  Also, respondents are only responsible for

medical services which are causally related to the compensable injury.

Treatment intended to reduce or enable a claimant to cope with chronic pain

attributable to a compensable injury may constitute reasonably necessary medical

treatment within the meaning of Ark. Code Ann. §11-9-508(a).  See, Chronister v.

Lavaca Vault, Full Workers’ Compensation Commission, June 20, 1991 (D704562).  An

employer may also remain liable for medical treatment reasonably necessary to

maintain a claimant’s condition after the healing period ends.  Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The record presented testimony from the claimant of the compensable injury to



6

his neck and shoulder and treatment he has pursued at the direction of the respondent

insurance company.  The claimant requested and was granted a one-time change of

physician to Dr. Edward Saer on October 29, 2003.  Respondents paid for one visit to

Dr. Saer and controverted the claim after the one visit.  At the one-time visit, Dr. Saer

advised that the claimant’s condition was not surgical but was such that some non-

operative pain management was appropriate and a referral to Dr. Sprinkle, a

psychiatrist,  was made.  Dr. Saer did not opine that nothing further was needed.  If a

legitimate change of physician is to be effective, the recommendations of the authorized

treating physician should be explored to provide the claimant with reasonable and

necessary medical treatment.  Dr. Saer stated in his April 29, 2004, letter to the

claimant’s attorney, that he felt the claimant would benefit from someone with expertise

in rehabilitation.  Dr. Saer recognized the claimant’s pain and inability to function.  The

claimant has participated and cooperated with the respondents’ request to see a variety

of physicians they chose; therefore, it seems only appropriate for the claimant to seek

some treatment recommended by his one-time change of physician that was authorized

by the Commission.  The Commission and the Court of Appeals has recognized pain

management treatment as being reasonable and necessary.  I find the claimant has

proven by a preponderance of the evidence that the referral by Dr. Saer was

reasonable and necessary medical treatment for pain management.

The claimant next contends he is entitled to a 17% permanent impairment.  Dr.

John Sklar at Healthsouth assigned an impairment rating on May 26, 2004.  Dr. Sklar

assigned a 5% rating utilizing the DRE Cervicothoracic Category II of the AMA Guides,

4th Ed.  After reviewing the section of the Guides referenced by Dr. Sklar, I find the
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rating assigned for the cervical problems is an appropriate rating.

Dr. Sklar also assigned a 22% impairment rating to the claimant’s upper

extremity and converted that to a 13% body as a whole rating.  Dr. Sklar utilized a range

of motion rating and a grip strength rating to come to his combined rating.  Ark. Code

Ann. §11-9-704(c) provides that a permanent impairment rating must be supported by

objective and measurable physical findings.  Objective findings are defined as “those

which cannot come under the voluntary control of the patient.”  Ark. Code Ann. §11-9-

102(16); see, University of Ark. Med. Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d

546 (1997).  Objective findings are based upon observable criteria perceived by

someone other than a claimant.  Keller v. L.A. Darling Fixtures, 40 Ark. App. 94 845

S.W.2d 15 (1992).  Since the rating must be based on objective and measurable

findings, the grip strength rating does not satisfy that test since the claimant’s subjective

responses are required.  The claimant testified that the doctor himself moved his

shoulder for his range of motion testing and used measurements for that.  The Court of

Appeals has held that passive range of motion testing satisfies the objective

requirements of the statute.  Hayes. v. Wal-Mart Stores, Inc., 71 Ark. App. 207, 29

S.W.3d 751 (2000).  Dr. Sklar assigned a 3% upper extremity rating for the range of

motion impairment.  Using Table 3 of the Guides to translate an upper extremity

impairment rating to a whole person rating, this provides that a 3% upper extremity

rating is a 2% whole body rating.  Finally, utilizing the Combined Values Chart in the

Guides, a combined rating for a 5% cervical impairment and a 2% shoulder impairment

would be a 7% body as a whole permanent impairment for the two injuries.  I find the
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claimant has proven by a preponderance of the evidence that he has sustained a

combined rating totaling a 7% permanent impairment.

ORDER

The claimant has proven by a preponderance of the evidence that additional

medical treatment for pain management, as recommended by Dr. Saer, is reasonable

and necessary and the responsibility of respondents.  The claimant has proven by a

preponderance of the evidence that he has sustained a combined permanent

impairment totaling 7% to the body as a whole.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


