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Hearing conducted November 17, 2004, before Administrative Law Judge Richard B. Calaway in
Russellville, Pope County, Arkansas, with

Ms. Laura J. McKinnon, Attorney at Law, Fayetteville, Arkansas, appearing for the claimant, and

Mr. William C. Frye, Attorney at Law, Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over whether an injury to the claimant’s finger occurred during his

employment, and is thus compensable, or elsewhere, and is not compensable.

The claimant contended that on March 31, 2004, he suffered a compensable injury to his left

index finger, arising out of and in the course of his employment, and should be awarded benefits,

including temporary total disability benefits from the date of injury until June 10, 2004, as well as

reasonably necessary medical and related expenses.  An attorney’s fee for controversion was

requested.  Other possible issues, including additional benefits for temporary total or permanent

partial disability, were reserved.

The respondents contended that the claimant did not sustain a compensable injury at his

employment.  Specifically, they contended that he arrived at work March 31, 2004, and, after being
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advised to go home, clocked out at 8:13 a.m. without any sign of injury and without reporting an

accident or injury.  Thereafter, he was seen at the emergency room with an obvious injury to his

finger.  They further contended that the claimant was released to return to work without restriction

April 5, 2004, but did not return and that he is not entitled to benefits for temporary total disability

because his off-work status was too brief.

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant ‘s average weekly wage was $400.00 on March 31, 2004;

and the claim has been controverted in its entirety.

3. The preponderance of the evidence shows that the claimant suffered a compensable

injury March 31, 2004, arising out of and in the course of his employment which he is entitled to

benefits, including reasonably necessary medical and related expenses.

4. As a result of his compensable injury, claimant was temporarily totally disabled from

the date of injury until he returned to work June 10, 2004, within the meaning of Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146 (2001).

5. The respondents have controverted the payment of benefits hereinafter awarded and

the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half

by the claimant and one-half by the respondents.
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DISCUSSION

The claimant, a machine operator, testified that he had worked about eight years all together

for the respondent employer, where Larry Dunn had been his boss.  He stated that the day before the

incident at work, he had stayed up late moving and that Larry had helped.  He said he had only a

minimal amount of sleep and was pretty tired when he came to work the next day.

The claimant testified that the next day, March 31, 2004, he arrived at work before 6:00 a.m.

and began to run his grinder when the shift started.  He said that he messed up initially by dropping

a part in too soon and that Larry was nearby and told him he should go home.  He stated that Larry

had been there pretty much the whole time and had been telling him to go home.  The claimant stated

that at one point he looked up to say something to Larry and caught his index finger in the machine

which immediately kicked it back.  He stated that the incident happened very quickly but that Larry

saw it and said that it was going to cost him another $1,000.00.  The claimant stated that he wrapped

his finger in a rag, started to the office, then rode his motorcycle to the hospital and that Larry

followed him to the hospital and told them to send the bill to the employer.  He stated that Larry was

hollering at him on the way out.  The claimant testified that co-workers Joe Crites and Billy Joe

Storment were not in position to see the incident, which happened quickly in any event, but could

have seen him as he walked out holding his hand with a rag around it.  He testified that the injury

was bloody and that it ground off part of his knuckle, injuring the bone.  He thought it was obvious

to the others that there had been an accident because Joe was hollering at him about it.  He said that

he left the premises before 7:00 and that it takes 10 to 15 minutes to get to the hospital but that he

sat in the emergency room for some time before paperwork was filled out at 8:40.  He stated that he
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did not clock out when he left the office.  He also stated that he had had a drug problem and that

Larry knew about it. 

The testimony of the claimant’s brother-in-law confirmed that Larry Dunn was at the hospital

and that Dunn told the hospital to send the bill to the respondent employer.  He also stated that when

the claimant indicated that he had hurt himself at work, Dunn did not deny the injury.  Bo Steven

Wayne Case testified that he was also at the hospital and heard Dunn tell the nurse to send the bill

to the employer and that there was talk about the incident at work.

Larry Dunn testified that when the shift started that morning around 6:00 a.m., Joe Crites

called  Dunn who was in his office and said that the claimant had really messed up, was acting

lethargic, could not talk clearly, and was slurring his words, so that Crites could not understand him.

Dunn testified that he went down to the work area, told the claimant to go home, that he

would give him a ride home if he needed it.  He stated that he came back 10 or 15 minutes later and

the claimant was still there and he told him to go home again and shut off his machine.  He stated

that he then went and talked to Joe Crites and that the claimant started the process of leaving.  He

testified that he did not see an injury or the claimant holding his hand in a rag.

Dunn testified that later, when he had gone to the bank to pick up the payroll, Teresa called

him from the office to say that she had been advised by the hospital that the claimant was hurt.  Dunn

stated that he went to the hospital and did tell personnel there to send the bill to the employer, at first.

He also stated that nobody saw the accident and he did not believe it himself, and he eventually

denied the claim.  He further stated that the claimant had remained at work and had clocked himself

out at 8:13 a.m.  He said that it took 8 to 10 minutes to get to the emergency room and would have
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taken the claimant another 20 minutes to go home if he had done so.  He thought the claimant was

on drugs and had a drug screen ordered.

Joe Crites, a co-worker, testified that on the day of the incident he thought the claimant was

not moving right, that his speech was slurred, and that he crashed his machine at the beginning of

the shift.  He stated that the claimant said he was not on anything but had not had much sleep, but

needed to work.  Crites said he then called Larry Dunn and Dunn came down and stood by Crites

and then hollered at the claimant to shut off his machine.  Crites testified that he did not see an injury

or the claimant’s hand wrapped and bloody.  He also stated that he did not see Dunn following the

claimant and hollering at him.

Crites did say that he saw the claimant in the area of shop towels where it would be possible

for him to have gotten a shop towel to wrap his finger.  He also admitted that, even though he thinks

he would have noticed the claimant if he was holding his hand, the incident could have happened

at work as described by the claimant.

Billy Joe Storment, another co-worker, testified that he did not see the claimant injured or

holding his hand in a towel and the he heard Larry Dunn tell the claimant to shut his machine down

and go home.  He did not think the claimant was injured at work.

Teresa, the office administrator, gave testimony that tended to corroborate that of Larry

Dunn.  She stated that she “usually” got to work after 8:00 a.m. and that on this day she got a call

from the hospital which she relayed to Larry Dunn who was in Russellville going to the bank.

This is a case of a conflicting testimony by witnesses whose credibility could be considered

diminished due to factors such as motivation, bias, less than careful observation, demeanor at the

hearing, if not overall truthfulness.  However, once all the testimony is reviewed, the preponderance
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of the evidence shows that the claimant’s injury that morning did occur during the employment,

rather than elsewhere, and should be considered a compensable injury.

For example, Dunn, if not Crites, suspected that the claimant might be impaired by drugs or

alcohol.  Even though the objective drug screen came back negative, Dunn still seemed to question

the drug screen results at the hearing.  Additionally, unbiased persons at the emergency room, trained

and experienced in observing and assessing such things, reported the claimant’s “Neuro” status as

normal, rejecting choices such as lethargic, unresponsive, disoriented, incoherent, aphasic, and

slurred speech offered by the report from.  On the other hand, the claimant’s description of his injury

is exaggerated.  For example, he insisted that he had injured the bone in his finger while the medical

record contained an x-ray report stating that “Bone architecture is normal.  There is no fracture”. 

Similarly, Page 2 of the Claimant’s Exhibit, includes a handwritten note that says, “Does not go to

bone”.  The claimant also seemed to exaggerate the haste that was necessary for him to leave the

premises due to his condition.  On the other hand, the medical record is clear that the claimant’s

injury was the result of catching his finger in a grinder at work.  Additionally, Larry Dunn initially

told the hospital personnel to bill the incident to the employer.  Moreover, it is unlikely that co-

workers saw the very quick injury that was described by the claimant, even though the claimant felt

that the situation was obvious to others.  The record indicates that the other parties were engaged in

talking to each other and were not necessarily closely observing the claimant at all times during the

morning, so that they could have overlooked him wrapping his finger in a rag.

Finally, the testimony of Larry Dunn that the claimant clocked himself out at 8:13 a.m.,

when matched up with the emergency room record showing paperwork was started there at

8:40 a.m.,  leaves very little time for such an incident involving a grinder to have occurred on the
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way to the hospital.  This would require the claimant to arrive at work before 6:00 a.m. with no

injury, to remain there for over two hours without an injury to his hand, clock out at 8:13 am., make

his way to the parking lot, get on his vehicle, drive to a location where he could locate a grinder, and,

there, injure his hand, go back to his vehicle, get on it, make his way to the hospital, park that

vehicle, get off, get into the emergency room, start the process of checking in, and have the

paperwork marked at 8:40 a.m., all in all, an unlikely scenario in this short time period.

As to temporary total disability benefits, Wheeler Construction Co. v. Armstrong, 73 Ark.

App. 146 (2001) provides that, in the case of a scheduled injury, the worker is to receive

compensation for temporary total disability during the healing period or until he returns to work,

whichever occurs first, regardless of whether he has demonstrated that he is actually incapacitated

from earning wages.  Here, the record shows that the claimant continued his healing period from the

date of injury until he returned to work June 10, 2004, if not longer.  Thus, his return to work marks

the end of his entitlement to temporary total disability benefits. 

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.
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Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


