
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F305061 

IRENA KING CLAIMANT

WAL MART, INC. RESPONDENT
SELF INSURED

OPINION FILED JUNE 21, 2004

Before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort Smith, Sebastian
County, Arkansas. 

Claimant represented by ORVIN FOSTER, Attorney, Mena, Arkansas.

Respondent represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

Both parties agreed to submit this case on the issues set out in the pre-hearing

order based upon the stipulations contained in the pre-hearing order, the respondent’s

packet of medical exhibits, the deposition of the claimant (taken on June 23, 2003), the

deposition of Charles Walter Bentley (taken on February 26, 2004), and the deposition of

Carol Moran (taken on February 26, 2004).  Both parties have waived their right to a

hearing before the Commission and agree to the submission of this case on the foregoing

stipulated record.  

A pre-hearing order was entered in this case on August 13, 2003. This pre-hearing

order set out various stipulations offered by the parties, and outlined the issues to be

litigated and resolved at the present time.  By agreement of the parties, this pre-hearing

order has been made part of the stipulated record.

The following stipulations have been offered by the parties and are hereby

accepted:

1. On May 12, 2003,  the relationship of employee-self insured employer-

existed between the parties.

2. The appropriate weekly compensation rates are $251.00 for total disability

and $188.00 for permanent partial disability.
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3. On May 12, 2003, the claimant fell fracturing her wrist or arm.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant’s injuries on May 12, 2003, represent “compensable

injuries” within the meaning of the Act.

2. The claimant’s entitlement to the payment of medical expenses and

temporary total disability benefits from May 12, 2003 through a date yet to

be determined.

3. Appropriate attorneys’ fee.

In regard to these issues, the claimant contends that while on duty at Wal Mart 

Stores, Inc. #67 in Mena, Arkansas, on May 12, 2003, she fell, fracturing her right wrist and

arm.  

In regard to these issues, the respondent denies that the claimant sustained a

 “compensable injury” and controvert her entitlement to any benefits.

DISCUSSION

The central issue in this case is whether the physical injuries sustained by the

claimant to her right wrist or arm, in her fall on May 12, 2003, represents a “compensable

injury”, within the meaning of the Act. The burden rests upon the claimant to prove that her

injury is, in fact, “compensable”.

There appears to be no real dispute that the claimant’s physical injuries would

satisfy the requirements of Ark. Code Ann. §11-9-102(4)(D).  The medical evidence

presented is obviously sufficient to “establish” the actual existence of a physical injury and

to show that the presence of this injury is supported by purely “objective” radiographic

studies.

The stipulations and the evidence presented is further sufficient to prove that the

claimant’s physical injury was caused by a “specific incident” and is identifiable by time and
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place of occurrence.  The medical evidence presented clearly proves that this  physical

injury caused internal harm to the claimant’s body, required medical services, and resulted

in a period of temporary disability.  In fact, there again appears to be no real dispute over

these facts. 

The real controversy in this case centers on the provisions of Ark. Code Ann. §11-9-

102(4)(B)(ii).  This subdivision expressly includes from the statutory definition of a

“compensable injury” any injury that occurred “at a time when employment services were

not being performed”. The evidence shows that at the time of the claimant’s accidental fall,

she was walking through the respondent’s store from her assigned work area, in the

bakery, to the employee lounge where she intended to take her allowed “break”.

The general rule is that an employee is performing “employment services” at the

time of the injury, if the injury occurred within the time and space boundaries of the

employment and when the claimant was carrying out the employer’s purpose or advancing

the employer’s interest directly or indirectly, Pifer v. Single Source Transportation, 247 Ark.

851, 69 S.W. 3rd 1 (2002).  “Employment services” are being performed whenever the

employee is doing something that is generally required by his or her employer, White v.

Georgia-Pacific Corporation, 39 Ark. 474, 6 S.W. 3rd 98 (l999).

The evidence presented shows that the claimant’s accidental fall and resulting injury

on May 12, 2003, occurred during the claimant’s regular working hours and while she was

actually being paid or was “on the clock”.  This injury also occurred inside the respondent’s

store. 

 All of the witnesses are in agreement that, when the claimant took her allowed

break, she was required to leave her work area (i.e. the bakery area).  The claimant

testified that she was also required to take her break in the employee lounge.  Charles

Bentley, the store manager, testified that the claimant was free to go anywhere she desired

and could even have left the respondent’s premises. 
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Carol Moran, the assistant store manager and the bakery department manager,

testified that the claimant was allowed to take her break anywhere inside the store, but

could not leave the premises (except on their lunch break).

Mr. Bentley and Ms. Moran both testified that, in their opinion, the claimant’s break

began when she left her assigned employment area. However, Ms. Moran indicated that

any time the claimant or any other employee was out in the area of the store open to the

public, even if they were on their scheduled work break, they were expected to answer any

questions or provide any reasonable service to the store’s customers.  

It appears that the claimant was not only paid by the respondent for the time spent

in traveling from the bakery area to the employee lounge, but was also expected to provide

the customers with any needed service, while making her journey to and from the

sanctuary of the employee lounge.

Thus, the facts shown concerning the claimant’s journey to and from the employee

lounge would be similar to the factual situation in Ray v. University of Arkansas, 66 Ark.

App. 177, 990 S.W. 2nd 558 (l999). In both instances,  the employee was being paid and

was  expected to be available to provide any reasonable services required by the

employer’s customers.  I find it no significance that the claimant was expected to be

available during only a portion of her break, whereas  Ray was expected to be available

during the entire break (in light of the fact that the claimant’s accident and  injury occurred

during this particular portion of her break time).

While I do not believe that the claimant’s supervisors had expressly ordered or

directed her to take her breaks in the employee lounge, it is apparent that she and the

store’s other employees were, at least, implicitly “encouraged” to do so. As stated by Mr.

Bentley:

“The norm is, they (the store’s employees) take their breaks in
the employee lounge.”
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In the words of Ms.  Moran:

“They (the bakery employees) need to take their break in the
break room.” (Emphasis mine)

It is often difficult for a salaried employee, such as the claimant, to differentiate

between a direct order and such “encouragement”.  Although it is my opinion that the

claimant may have been mistaken in her belief that she “had to take her break” in the

employee lounge, it is my further opinion that the claimant was sincere in this belief.

Therefore, in proceeding to the employee lounge, in order to take her break the claimant

was attempting to follow what she actually perceived to be a directive from her employer.

After consideration of all the evidence presented, it is my opinion that the claimant

has proven by the greater weight of the credible evidence that at the time of her accidental

fall and resulting injury, she was performing “employment services” within the meaning of

Ark. Code Ann. §11-9-102(4)(B)(iii).  Therefore, her employment related injury on that date

is not expressly precluded from constituting a “compensable injury” by the provisions of this

subsection. The claimant has also proven by the greater weight of the credible evidence

that the physical injuries that she sustained to her right wrist or forearm on May 12, 2003,

satisfy all of the statutory requirements for a “compensable injury” that are contained in Ark.

Code Ann. §11-9-102(4)(A)(i), and §11-9-102(4)(D).

Next, it becomes necessary to determine the nature and extent of the benefits that

are due the claimant, as a result of her “compensable injury”.  At the present time, the only

benefits requested are  the payment of  medical expenses, temporary total disability

benefits, and  a statutory attorney’s fees. The burden rests upon the claimant to show that

she is entitled to the benefits she now seeks. 

        Clearly, the claimant would be entitled to “reasonably necessary medical services”

at the respondent’s expense, under the provisions of Ark. Code Ann. §11-9-508.  However,

she must still prove that the medical services she actually received represent such

“reasonably necessary medical services”.
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Medical services are “reasonably necessary” when they are connected with or

necessitated by the compensable injury and have a reasonable expectation of

accomplishing the purpose or goal for which they are intended.  The medical evidence, is

sufficient to prove that the medical services that have been rendered the claimant at the

Mena Medical Center and by and at the direction of Dr. Bruce Smith constitute “reasonably

necessary medical services” for the claimant’s compensable injury. All of these services

are shown to have been necessitated by the claimant’s compensable injury.  The evidence

also proves that these medical services not only had a reasonable expectation of

accomplishing the purpose for which they were intended, but actually did so.

Thus, pursuant to Ark. Code Ann. §11-9-508, the respondent is liable for the

expenses incurred in obtaining these services.  However, this liability shall be subject to

the medical fee schedule established by this Commission.

In order to prove her entitlement to temporary total disability benefits,  for her

compensable “scheduled” injury, the claimant must prove that during the period for which

she seeks these benefits, she has remained within her healing period from the effects of

her compensable injury and had not returned to employment.

The duration of the healing period is a medical question, which should be resolved

upon the basis of the greater weight of the medical evidence presented. The healing period

continues until the claimant has achieved the maximum benefits of time and medical

treatment in regard to healing of the actual physical damage produced by the compensable

injury. Once this underlying physical damage has resolved or at least stabilized so that

nothing further in the way of time or medical treatment offers a reasonable expectation of

improvement, then the healing period has ended.

The rather sketchy medical evidence presented in this claim establishes that the

claimant continued under active medical treatment for the actual physical damage caused

by her compensable injury, through at least July 2, 2003. The last medical evidence
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consists of a physical therapy report bearing that date. This report indicates that the

claimant is scheduled to return to additional physical therapy on July 7, 2003.

The testimony of Mr. Bentley and Ms. Moran revealed that the claimant  has, at

some point, returned to regular employment with the respondent. However, neither witness

can give the date upon which the claimant returned to employment.

The evidence presented is simply insufficient to prove that the claimant’s period of

temporary total disability continued beyond July 2, 2003. However, the evidence is

sufficient to prove that the claimant continued within her healing period from the effects of

her compensable injury and had not returned to employment during the period of May 13,

2003 through at least July 2, 2003. Thus, I find that the claimant is entitled to temporary

total disability benefits during this period.    

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On May 12, 2003,  the relationship of employee-self insured employer

existed between the parties.

3. On May 12, 2003,  the claimant earned wages sufficient to entitle her to

weekly compensation benefits of $251.00 for total disability and $188.00 for

permanent partial disability.

4. On May 12, 2003, the claimant sustained a compensable injury to her right

wrist/forearm. The claimant has established by medical evidence , which is

supported by “objective findings”, the actual existence of this physical injury.

The claimant has further proven by the greater weight of the credible

evidence that this physical injury arose out of and occurred in the course of

her employment with this respondent, was caused by a specific incident,  is

identifiable by time and place of occurrence, caused internal physical harm
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to her body, and required medical services and resulted in temporary

disability. Finally, the greater weight of the credible evidence shows that the

claimant was performing “employment services” for the respondent, at the

time of her accidental fall and resulting injury.

5. The medical services, which were provided to the claimant by and at the

direction of Dr. Andrew David of the Mena Medical Clinic and by and at the

direction of Dr. Bruce Smith of the Hot Springs Bone and Joint Clinic

constitutes reasonably necessary medical services for the claimant’s

compensable injury.  Pursuant to Ark. Code Ann. §11-9-508, the expense of

these medical services is the liability of the respondent herein, subject to the

medical fee schedule established by this Commission.

6. The claimant was rendered temporarily totally disabled as a result of the

effects of  her compensable scheduled injury for the period beginning May

13, 2003 and  continuing through at least July 2, 2003. The claimant has

proven by the greater weight of the credible evidence that during this period

she continued with the healing period from the effects of her compensable

injury and had not returned to work.

7. The respondent has controverted this claim in its entirety.

8. A reasonable fee for the claimant’s attorney is the  maximum statutory

attorney’s fee on all compensation herein and hereinafter awarded to the

claimant.

ORDER

The respondent shall pay to the claimant temporary total disability benefits for the

period commencing May 13, 2003 and continuing through at least July 2, 2003.

The respondent shall be liable for the expense of reasonably necessary medical

services provided to the claimant for her compensable injury by and at the direction of Dr.
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Andrew David of the Mena Medical Center and by and at the direction of Dr. Bruce Smith

of the Hot Springs Bone and Joint Clinic. Such liability shall be subject to the medical fee

schedule established by this Commission.

The respondent shall pay to the claimant's attorney the maximum statutory

attorney's fee on the controverted indemnity benefits herein awarded to the claimant.  One-

half of this fee is the obligation of the respondent in addition to these benefits.  The

remaining one-half of this fee is to be withheld by the respondent from these benefits.

All benefits herein awarded have heretofore accrued and are payable in a lump sum

without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


