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Claimant represented by Mr. Michael R. Landers, Attorney at Law, El Dorado,

Arkansas.

Respondents represented by Mr. William C. Frye, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On December 18, 2003, the above-captioned claim came on for a hearing in

El Dorado, Arkansas. A pre-hearing conference was conducted on October 27, 2003,

and a Prehearing Conference Order was entered that same day. A copy of the

October 27, 2003, Prehearing Conference Order has been marked as Commission

Exhibit No. 1 and made a part of the record herein without objection. At the hearing,

the parties confirmed that the stipulations, issues and respective contentions, as

amended, were properly set forth in the Prehearing Conference Order.

The parties stipulated that the Arkansas Workers’ Compensation
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Commission has jurisdiction of this claim; that the employee-employer-carrier

relationship existed at all relevant times, including May 27, 2003; that the

respondents initially accepted the claimant’s injury as compensable and paid

benefits; that subsequent to July 17, 2003, the respondents controverted this claim

in its entirety; and that the claimant earned an average weekly wage of $578,

entitling him to a compensation rate of $386 per week for temporary disability

benefits. At the hearing, the parties also stipulated that the claimant returned to

work for the respondent-employer on October 22, 2003, and that he continues to

work there; and that the respondent-employer paid the claimant his regular salary

from July 17, 2003, through September 30, 2003.

The parties agreed that the issues to be presented were whether the claimant

sustained a compensable injury on May 27, 2003; whether the claimant is entitled to

associated indemnity and medical benefits; whether the claimant was temporarily

totally disabled through October 22, 2003; and controversion and attorney’s fees.

The claimant reserved the issues of permanent disability and wage loss.

The claimant contends that he sustained a compensable injury on May 27,

2003, when he fell from a porch, injuring his hip and shoulder; and that he is entitled

to temporary total disability benefits from July 16, 2003, to October 22, 2003.

Respondents contend that the claimant’s fall on May 27, 2003, was idiopathic
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in nature.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with Ark.

Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has proven by a preponderance of the evidence that he fell as

a result of stepping backwards to avoid a confrontation with Stanley Minor,

and that his fall was not caused by a spell of dizziness.

4. The claimant has therefore proven by a preponderance of the evidence that

his fall was not idiopathic. 

5. The claimant has proven by a preponderance of the evidence that he was

engaged in employment services at the time of his injury. 
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6. The claimant has proven by a preponderance of the evidence that he

sustained an injury arising out of and in the course of his employment, and

that his injury was caused by a specific incident and is identifiable by time

and place of occurrence. 

7. The claimant has proven by a preponderance of the evidence that his injury

caused internal and external physical harm to the body requiring medical

services, and that the existence and extent of his injury is established by

medical evidence supported by objective findings, specifically radiological

and CT evidence of an acetabulum fracture.

8. The claimant has proven by a preponderance of the evidence that he

sustained a compensable injury on May 27, 2003. 

9. The claimant has failed to prove by a preponderance of the evidence that he

was entitled to temporary total disability benefits from July 16, 2003, until

October 22, 2003.

10. The claimant has proven by a preponderance of the evidence that he is

entitled to all medical treatment reasonably necessary in connection with his

compensable injury.

11. The respondents have controverted this claim in its entirety.
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DISCUSSION

I. History

The claimant has worked for the respondent-employer for 14 years as an

employment specialist, helping disabled individuals find employment. The claimant

himself was once a client of the respondent-employer, due to a disabling back injury

sustained in 1983. On May 27, 2003, the claimant was working out of an office at the

Ross Center in Camden, when he stepped outside onto the south porch to take a

break and smoke a cigarette. A picture of the south porch was submitted into

evidence as Claimant’s Exhibit No. 1. 

While on the porch, the claimant was approached by Stanley Minor. Mr.

Minor testified he has been on disability for 23 years because of a back injury. He

was carrying some paperwork regarding his disability benefits. Robin Heard, a

receptionist at the Ross Center, testified that Minor had come into her office earlier

that morning, carrying the paperwork and appearing highly agitated. She testified

that at one point Minor threw the paperwork on her desk in anger. The claimant

testified that when Minor approached him on the porch he was agitated and

argumentative – “madder than hell” is how the claimant described him – though

Minor denied this in his testimony. The two discussed the paperwork, and at this

point the testimony of the witnesses significantly diverges. 
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The claimant testified that he explained the meaning of the paperwork to

Minor, and that Minor grew more irritated. He testified that he had essentially told

Minor that Minor would be losing his disability benefits. The claimant testified that

he feared Minor would stab him. He testified that Minor was stepping towards him

and then stepping away, and that he was slowly backing away from Minor. The

claimant testified that the third time Minor approached him, he stepped back and

accidentally stepped off the porch into a hole in the ground, causing him to fall. He

testified that as he began to fall he twisted his body to the right and landed on his

right side, hitting his head, right shoulder, hip and knee on the ground. He testified

that Minor bent over him, still complaining about the paperwork, and then walked

off. In contrast, Minor testified that he discussed the paperwork with the claimant

without incident and walked to his car. He testified that he then walked back

towards the Ross Center, at which he point he says he heard – but did not see – the

claimant fall to the ground. 

A man named Jason McClendon saw the claimant lying on the ground and

reported it to Heard. Heard called an ambulance and reported what had happened

to a co-worker, Paige Davis. Davis and Heard testified that Davis and McClendon

helped the claimant up and into a chair they had brought from inside the office.

Minor testified that he was the one who got the chair and helped the claimant into
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it. The claimant testified that he remembered Minor coming back and helping him

to sit upright, but he did not remember who helped him up from the porch into the

chair.

The ambulance report is mostly illegible, but in part it appears to read, “man

at work stepped backwards fell.” The ambulance reports also has the notation,

“HTN meds - diabetes meds.” The reference to diabetes apparently came from

Davis, as she testified that she told the first responders she thought the claimant

might have diabetes. The claimant testified that he does not, and nothing else in the

record suggests that he does.

The claimant was transported to Ouachita County Medical Center and

admitted. The admitting physician gave an impression of “Fall, possible TIA,

possible sleep apnea” and “pelvic fracture.” An admissions document identifies the

claimant’s “chief complaint” as “TIA/syncopy.” Dorland’s Illustrated Medical

Dictionary, 29th Edition, defines “TIA” as a “transient ischemic attack.” The word

“syncopy” as used in the report appears to be a misspelling of “syncope,” defined

by Dorland’s as “a temporary suspension of consciousness due to generalized

cerebral ischemia; a faint or swoon.” An x-ray of the claimant’s right hip revealed

“changes in the cortex of the right inferior pubic ramus along with suspicious

findings regarding the frogleg view compatible with fracture here.” 
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The claimant was discharged from the hospital four days later with a “final

diagnosis” identified as “pelvic fracture” and “probable sleep apnea.” He then saw

his personal physician, Dr. Patrick Antoon, for follow-up care. Dr. Antoon arranged

for a CT scan of the hip, performed June 19, which revealed a “central fracture of the

acetabulum with fracture of the anterior lip.” Since that time, the claimant has been

treated by Dr. Antoon, Dr. Kenneth Gati and Dr. Larry Horn. 

II. Adjudication

A. Compensability

For the claimant to establish a compensable injury as a result of a specific

incident, the following requirements of Ark. Code Ann. § 11-9-102 (4)(A)(i) must be

established: (1) proof by a preponderance of the evidence of an injury arising out of

and in the course of employment; (2) proof by a preponderance of the evidence that

the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. § 11-9-102(16), establishing the

existence and extent of the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is identifiable by time and place

of occurrence. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied. Id. 

The respondents contend that the claimant sustained an idiopathic fall. When

an employee sustains an "unexplained" injury at work, the injury is compensable.

By contrast, when an employee sustains an "idiopathic” injury at work, the injury

is, generally, not compensable because the injury is personal in nature, and therefore

does not arise out of and in the course of employment.  See generally, Little Rock

Convention & Visitors Bureau v. Pack, 60 Ark. App. 82, 959 S.W.2d 415 (1997); Sweany

v. L.A. Darling Co., Workers’ Compensation Commission F208822 (Oct. 20, 2003).

Injuries from idiopathic falls do not arise out of the employment unless the

employment contributes to the risk or aggravates the injury. Moore v. Darling Store

Fixtures, 22 Ark. App. 21, 732 S.W.2d 496 (1987). The word "idiopathic" is defined as

(1) peculiar to the individual, (2) arising spontaneously or from an obscure or

unknown cause. Id. Unexplained-fall cases begin with a completely neutral origin

of the mishap, while idiopathic-fall cases begin with an origin which is admittedly

personal and which therefore requires some affirmative employment contribution

to offset the prima facie showing of personal origin. Id.
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Witness Credibility

Resolution of this claim turns on the credibility of the witnesses and their

testimony. Questions of credibility and the weight and sufficiency to be given

evidence are matters within the province of the Commission. Swift-Eckrich, Inc. v.

Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).

I find that Stanley Minor was not a credible witness, and I give his testimony

no weight. Minor’s demeanor was not credible; in the course of his testimony he

gestured wildly and generally acted in a manner suggesting an unstable personality.

His testimony itself was confused and evasive. Some of his testimony was

implausible. For instance, he testified that the claimant was standing on the edge of

the porch, fell on his back, and landed face up on the ground beside the porch with

his head resting on the edge of the porch and his feet pointed away, perpendicular

to the porch. For this to have happened, the claimant’s feet would have had to have

been swept up and away in an arc, while his head remained stationary. I am unable

to visualize in any way the mechanics by which an actual human being could have

fallen on level ground and landed as Minor testified. Minor’s testimony was also

inconsistent in significant respects with the testimony of all of the other witnesses.

Given these inconsistencies, given the implausibility of his testimony, and given his

demeanor, I find that Minor was not a credible witness.
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In contrast, I found the testimony of Robin Heard and Paige Davis to be

credible, in that their testimony was plausible, internally consistent, and consistent

with each other. Though Heard and Davis are acquainted with the claimant, nothing

in the record suggests that they have any stake in this proceeding or other incentive

to misrepresent the facts. I place great weight on their testimony.

I find the testimony of the claimant to be partially credible. His testimony

regarding the events leading up to his fall, and his subsequent treatment and

recovery, was plausible, internally consistent, and consistent with the testimony of

Heard and Davis. I discount, however, his testimony regarding the events

immediately after his fall. By his own admission, he was disoriented, as could be

expected of any person having just sustained a serious fall. 

Idiopathic Fall

These findings of credibility enable me to establish a convincing synthesis of

the various accounts offered at the hearing. A preponderance of the credible

evidence establishes that the claimant fell while he was talking to Minor. The

claimant’s account of talking to Minor, and his description of Minor’s

aggressiveness, are consistent with Heard’s description of Minor, as well as Minor’s

demeanor at the hearing. Heard corroborated the claimant’s testimony that Minor

was extremely agitated, that he was carrying paperwork, and that he was trying to
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find someone to explain the paperwork to him. Heard and Davis likewise testified

that when they discovered the claimant after his fall, the claimant said he had been

talking to a man when he fell. The only evidence contradicting the claimant’s

testimony in this regard is the testimony of Minor himself, and as noted above I give

his testimony no weight whatsoever.

Given this finding, the claimant’s testimony that he stepped backwards to

move away from Minor, and that he inadvertently stepped in a hole while doing so,

becomes entirely plausible and credible. Again, considering Minor’s demeanor at

the hearing, it is plausible that a reasonable person would have stepped back if

confronted by an agitated Minor. 

The only evidence contradicting the claimant’s testimony in this regard, other

than Minor’s discredited testimony, is a single notation by the ER physician

recording that the claimant “became quite dizzy” before falling. There is no other

credible evidence in the record to corroborate this theory. Notably, although the ER

doctor had initially diagnosed the claimant with a possible TIA or syncope, both

conditions were conspicuously absent from the discharge diagnosis. 

I am more inclined to believe the credible testimony of eyewitnesses over an

isolated hearsay statement given by one who had just fallen and sustained serious

injuries and was under the influence of pain medications. This is particularly true
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since the ER physician eventually withdrew his diagnosis of syncope. 

More importantly, one of the claimant’s treating physicians has specifically

opined that the claimant did not fall because of a personal medical condition. Dr.

Patrick Antoon noted on a “Physician’s Report,” otherwise known as the

Commission’s Form AR-3: “This fall was accident [sic] and not induced from a TIA

or syncope. He had no TIA or syncope symptoms or signs. This man tripped and

fell.” Dr. Antoon’s opinion is unchallenged. There is no medical opinion in the

record contradicting his opinion. There is likewise no other evidence, other than the

single hearsay statement noted above, to suggest that Dr. Antoon’s opinion is

incorrect. To find the claimant’s fall to be idiopathic would require me to arbitrarily

disregard Dr. Antoon’s opinion. 

Therefore, I find that the claimant has proven by a preponderance of the

evidence that he fell as a result of stepping backwards to avoid a confrontation with

Minor, and that his fall was not caused by a spell of dizziness. Because the origin of

his fall was not personal, I find that the claimant has proven by a preponderance of

the evidence that his fall was not idiopathic. 

Employment Services

To prove a compensable injury, the claimant has the burden of proving by

a preponderance of the evidence that he was engaged in employment services at the
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time of his injury. Clardy v. Medi Homes LTC Services LLC, Workers’ Compensation

Commission E911499 (Oct. 27, 2000), aff’d on other grounds, 75 Ark. App. 156, 55

S.W.3d 791 (2001); ARK. CODE ANN. § 11-9-102(4)(B)(iii). An employee is performing

“employment services” when he is doing something that is generally required by

his employer. Pifer v. Single Source Transportation, 347 Ark. 851, 69 S.W.3d 1 (2002).

The same test is used to determine whether an employee was performing

“employment services” as is used when determining whether an employee was

acting within “the course of employment”; the test is whether the injury occurred

within the time and space boundaries of the employment, when the employee was

carrying out the employer's purpose or advancing the employer's interest directly

or indirectly. Id. 

The claimant acknowledged on cross-examination that to the best of his

knowledge, Minor was not a client of his. However, he also testified that when

Minor approached him and displayed the paperwork, he saw the business card of

one of his colleagues, leading him to think that the colleague had sent Minor to talk

to him. The claimant testified that his job responsibilities included helping disabled

individuals return to work. Minor is disabled, and the paperwork he had brought

to the claimant indicated that Minor would be required to go back to work. Clearly,

the claimant’s discussion with Minor was squarely within his job duties for the
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respondent-employer. Because the claimant was engaged in his job duties at the

time of his fall, I find that he has proven by a preponderance of the evidence that he

was engaged in employment services at the time of his injury. 

The fact that the claimant had been on a smoke break before his injury is of

no consequence. The Court of Appeals has found that an employee can be engaged

in employment services even while on a break, if the employee were required to

fulfill her job duties during the break if the need arose. Ray v. University of Arkansas,

66 Ark. App. 177, 990 S.W.2d 558 (1999). The present claimant, in contrast, was

actually performing his job duties at the time of his injury, when his break was

interrupted by Minor. To conclude that employment services can never be

performed while an employee is on a break would flatly contradict the holding of

Ray. Therefore, I must find that the present claimant was engaged in employment

services at the time of his injury.

Conclusion

Given the above discussion, I find that the claimant has proven by a

preponderance of the evidence that he sustained an injury arising out of and in the

course of his employment, and that his injury was caused by a specific incident and

is identifiable by time and place of occurrence. Given the medical records submitted

into evidence, particularly the emergency room records, and given the x-ray and CT
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findings of an acetabulum fracture, I find that the claimant has proven by a

preponderance of the evidence that his injury caused internal physical harm to the

body requiring medical services, and that the existence and extent of his injury is

established by medical evidence supported by objective findings. I therefore find

that the claimant has proven by a preponderance of the evidence that he sustained

a compensable injury on May 27, 2003. 

B. Entitlement to Benefits

Temporary Total Disability

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The claimant contends that he is entitled to temporary total disability benefits

from July 16, 2003, when those benefits were terminated, to October 22, 2003, when

he returned to work for the respondent-employer. Inexplicably, with one exception



-17-

the parties failed to introduce any of the claimant’s medical records subsequent to

July 29, 2003. The one exception is a set of chiropractic records beginning October

20, 2003, but none of these chiropractic records contain any evidence by which one

may establish whether the claimant was totally incapacitated from earning wages

during the disputed time period.

The parties stipulated that the respondent-employer paid the claimant his

regular salary from July 17, 2003, until September 30, 2003. Because the claimant was

earning wages, it follows a priori that the claimant was not totally incapacitated from

earning wages during this time period. Thus, he was not entitled to temporary total

disability benefits for the time in which he was being paid his regular salary.

As for the remaining time, from September 30, 2003, until October 22, 2003,

there is simply no evidence in the record by which I could conclude that the

claimant was totally incapacitated from earning wages. Any award of temporary

total disability benefits for this time period would rest entirely on conjecture and

speculation. Such can never be substituted for credible evidence.  Dena Construction

Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1980). 

Therefore, I find that the claimant has failed to prove by a preponderance of

the evidence that he was entitled to temporary total disability benefits from July 16,

2003, until October 22, 2003.
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Medical Treatment

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. ARK. CODE ANN. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994). Even if it is demonstrated that a preexisting

condition is also a causal factor, the claimant has met his burden of proof so long as

he proves that the work injury combined with or aggravated the preexisting

condition to bring about the need for the treatment. General Elec. Railcar Repair Servs.

V. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998).

There is nothing in the evidence to suggest or establish that the medical

treatment received by the claimant has not been reasonably necessary. The parties

have not contended that any particular treatment was or was not reasonably

necessary. Therefore, I find that the claimant has proven by a preponderance of the

evidence that he is entitled to all medical treatment reasonably necessary in

connection with his compensable injury.

AWARD

The claimant has proven by a preponderance of the evidence that he
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sustained a compensable injury, and that he is entitled to reasonably necessary

medical treatment.

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein.

An attorney’s fee may be awarded only on indemnity benefits owed and

controverted. ARK. CODE ANN. § 11-9-715. No indemnity benefits are awarded

herein; therefore, no attorney’s fee is awarded to the claimant.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


